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The Calm before the Storm 
It is now 6 months since the Jackson 
reforms came in. As I said in my last 
President’s piece, lawyers are the 
best doom and gloom merchants I 
have ever met. No one is better at 
fearing the worst. The Jackson 
reforms were forecast to be worse 
than the holocaust, and I have to 
admit that I kind of agreed. Things 
are never as bad as they seem. The 
mood in the office is a little more 
upbeat than it was, but, after all, the 
Jackson reforms are an axe waiting 
to fall in the future. We are all still 
finishing off the pre-April cases, thus 
the full effect of it will not come into 
force for some time yet, as new 
cases come to fruition. 
 
So what has happened in the last 6 
months? 
 
Legal Aid  
The clock struck twelve and 
Cinderella turned to rags. Up to the 
31st March public funding was 
available, albeit more like ice in 
summer, but available. From 
midnight, suddenly it disappeared, 
poof! Why? 
 
If you would like a good bedtime 
read, get stuck into the new Lord 

President’s Report 

 Chancellor’s (“LC”) guidelines. They 
read like a good work of fiction. I 
don’t want to be disrespectful, but to 
me, they just don’t make sense. 
 
I remember that, after the Court of 
Appeal decision of Young v. 
Catholic Care, I think it was Dame 
Janet Smith, said when granting 
leave to appeal, that the judgement 
had resulted in the Limitation 
squeeze. In other words, date of 
knowledge became so objective that 
it almost didn’t exist, Section 33 had 
been  limited so as to be almost 
non-existent, so the Court of Appeal 
had taken all the meat out of the 
fruit just leaving the skin. Thankfully 
things moved back in A v Hoare to a 
more generous application of 
discretion. 
 
The LC guidelines have done much 
the same to the availability of public 
funding. Whilst the government 
pontificated that Legal Aid was still 
available for abuse due the nature 
of the cases, and the vulnerability of 
the Claimants, the good men at the 
Legal Aid Agency more or less took 
it away, by writing such restrictive 
guidelines, that it would become 
more or less unavailable. 
 
Thus the reason for me putting 
together a proposal for a Group 
Action which challenges the validity 
of the guidelines by way of Judicial 
Review. So far Jordans and 
Switalzkis have joined the group. If 
anyone else wants to join us, please 
get in touch with me. 
 

 

  

  

  

By Peter 
Garsden 
President, ACAL 
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So why are the guidelines so unfair? 
 

1. They say that if a Conditional Fee Agreement is more appropriate funding will be refused 

(ACAL (Association of Child Abuse Lawyers) opposed this in the consultation document but 

we were inevitably ignored). 

2. A case with a chance of more than 60% is likely to be suitable for a CFA. Why should public 

funding want to back the least successful cases? Perhaps, so that in 2 years time, they can 

say that so few cases are successful that abuse should not be funded any more. It is my 

view, however, that most out of time abuse cases come into the 50 to 60% range if only 

because of the limitation risk. 

3. The fact that Legal Aid is free to the Claimant with no success fee being taken out of 

damages, apparently, is not necessarily a reason for funding being granted – this was the 

clause which I had to read twice before I believed it was true. How can it be said that 

although the world believes that black is black, it is in fact white. 

4. The availability of ATE Insurance makes a case suitable for a CFA? - The Legal Aid Agency 

expect that before any application is made evidence of the availability of ATE insurance 

should be produced. My research tells me that the average premium is £1500. So what 

practitioner could possibly recommend it to a client as it has to come out of damages in 

addition to a success fee. Let us take an example:- 

a. Abuse case where damages are £15,000 (the figure the Legal Aid Agency use for 

average damages in abuse cases when judging proportionality) 

b. CFA  with 100% success fee. Costs are £10,000. Insurance £1500. Success Fee 

capped at 25% ie £3750. Client gets £15,000 - £3750 - £1500 = £9750 Client loss = 

£5250 

c. If publicly funded client gets £15,000. 

Surely the argument doesn’t hold water? Or am I missing something? Somebody please 
explain to me how public funding cannot possibly be better for the client, because I just don’t 
see it. How many of you have got into a debate with a client about the deductibility from 
damages of success fees? I know I have. 
 

5. What is the point of making all applicants apply for ATE insurance, which they are not going 

to take because their solicitor will advise them not to do so, for the above reason. It is a 

complete waste of everyone’s time and money. We have looked at insurance and decided 

that it is only appropriate in a limited number of cases. We have thus discounted one insurer 

who wanted a pre-condition that we would insure all cases. 

6. The Legal Aid Agency have drafted the regulations as though ATE insurance is a direct 

alternative to public funding. It isn’t. Funding is needed to support cases with large 

disbursements, and to enable practitioners to research cases willingly. In my view, most 

abuse cases need research before one can assess their merits. How is a client on benefits 

expected to pay for a psychiatric report costing £3000? We are not meant to be client 

bankers. Those of us who fund such disbursements will incur unmanageable overdrafts and 

financial liquidity problems. 

7. CFA agreements are for cases which are easy to assess immediately, and not cases which 
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CASE REPORT (from New Zealand) 

Synopsis of J v J [2013] NZHC 1512 [21 June 2013] 
 
 
The plaintiff alleged sexual abuse by an uncle, during the late 1970s when she was a child and 
he was in his mid-20s.  [The assaults comprised digital penetration by the defendant and forced 
touching of his penis].  The Judge found that the defendant owed a fiduciary duty to the plaintiff 
in these circumstances, namely the plaintiff was entitled to believe she would be safe in her 
uncle’s bedroom.  The Judge also found proven a cause of action in assault and battery.  While 
the Judge held that the Limitation Act 1950 applies to a fiduciary cause of action, he held that 
the plaintiff was able to surmount the limitation defence for both causes of action.  First, the 
Judge accepted that the plaintiff was only able to reasonably understand the link between the 
abuse and the problems she suffered in life as a result of counselling in 2005/2006.  The Judge 
accepted that the plaintiff blamed herself, felt ashamed and saw the abuse as her fault, so was 

can be lost because of their risk. Clients are vulnerable. Defendants are aggressive. Cases 

often fight to trial. The state owes it to the victims of abuse in care to give them the right to 

a fair trial after subjecting them to abuse in childhood. 

I rest my case. Think on……… 
 
Other developments include:- 
 
Mandatory Reporting Campaign – ACAL (Association of Child Abuse Lawyers) has agreed 
to support a campaign generated by a coalition of charities including NAPAC, Survivor’s UK, 
Survivor’s Trust (in itself 160 charities), and Respond in order to force the government to make 
the non-reporting of abuse they witness or strongly suspect, a criminal offence. Certainly, in 
my 20 years of doing child abuse, I have come across frustrated police officers in Children’s 
Home cases who have wanted to prosecuted a blind eye turning Warden but have been 
unable to do so because there is no crime of gross negligence. The point has recently been 
highlighted and reported on by the Daniel Pelka case – to read more go to the campaign page 
of our website  
http://www.childabuselawyers.com/survivors/campaigns/  
 
Care Leavers Records – again ACAL (Association of Child Abuse Lawyers) has agreed to 
support a campaign to introduce new legislation by way of an amendment to the Care Bill, or 
the Children & Families Bill whereby Care Leavers do not receive heavily redacted records, 
and feel frustrated that the Local Authority is trying to hide something about their past from 
them. This campaign has been given impetus by my Durham County Council v Dunn case, 
which one again is reported in the members area of the website here – 
http://www.childabuselawyers.com/members/cases/durham-county-council-dunn-redaction-
records/  
 
Celebrity prosecutions – I know that some of our members are acting for the victims of 
abuse by celebrities – why not write an article about it – no space here for further discussion. 
 
My editor by now is prompting me to zip it, so that’s all for now. All developments appear on 
our website either in the member’s area, or by way of posts. 
 
© Peter Garsden, QualitySolicitors Abney Garsden www.abuselaw.co.uk Email 
peter@abneys.co.uk 
September 2013 

 

http://www.childabuselawyers.com/survivors/campaigns/
http://www.childabuselawyers.com/members/cases/durham-county-council-dunn-redaction-records/
http://www.childabuselawyers.com/members/cases/durham-county-council-dunn-redaction-records/
http://www.abuselaw.co.uk/
mailto:peter@abneys.co.uk
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not in a frame of mind to properly recognise her lack of true consent to the defendant’s conduct.  
The Judge also held that the plaintiff was under a disability which prevented her from bringing a 
claim until November 2009 (which was after the plaintiff had had counselling and had taken 
legal advice in 2008).  That meant the claim was brought within two years and so was not time-
barred.  The Judge awarded the plaintiff $75,000 exemplary damages, taking into account the 
defendant is of considerable means.  Compensatory damages were not available due to New 
Zealand’s accident compensation legislation which prohibits such claims. 
 
The defendant has appealed this decision. 
Case summary provided by: Sonja Cooper, Principal, Cooper Legal, New Zealand,  Phone: (04) 
499 9025 

 

 

 
 

For churches, the only way forward is to look back and 
deal with the past. 
By Simon Bass, CEO of the Churches’ Child protection Advisory Service (CCPAS) 

The Churches’ Child Protection Advisory 
Service (CCPAS) is an independent 
Christian safeguarding charity working 
which works with churches, para-church 
organisations and with individuals. CCPAS 
operates a 24 hour telephone helpline, 
provides safeguarding training and helps 
formulate child protection policies and 
procedures. It is also one of the largest 
providers of DBS criminal record disclosure 
checks, and offers specialist services such 
as audits and reviews, crisis management, 
together with management investigations 
and debriefings.  We support survivors of 
abuse and we have pioneered the use of 
contracts for sexual offenders attending 
churches and other places of worship. 
 
As readers of this newsletter will be all too 
aware, the church in the UK, across almost 
every denomination, has seen more than its 
fair share of child abuse scandals – together 
with the condign, damaging media exposure 
that comes in its wake. But in this article I 
want to focus on the broader picture, in 
other words to point the way forward for the 
church. And, against those benighted 
people whose first responses are always to 
cover up and to shut up, I want to argue that 
churches of each and every stripe will ONLY 
make progress if they can, openly and 
honestly, seek to confront the mistakes of 
the past and learn the (often blindingly 

obvious) lessons it has to teach us. We owe 
it to the victims and survivors, above all, to 
do just that. 
 
Let’s start with the basics. Churches have a 
responsibility to care for, nurture and protect 
everyone within their congregations, both 
children and adults alike. This must include 
everyone who has been subjected to abuse, 
both victims and survivors. I use both terms 
simply to acknowledge that this is often a 
journey for those who have been harmed. 
There is no such thing as ‘historic’ abuse; 
we need to realise that, even decades 
afterwards, past abuse is still a grim, ever-
present reality in the minds and hearts of its 
sufferers in the present. And, by extension, 
we need to acknowledge that healing, too, is 
often a long term journey for those who 
have been harmed.  
 
It is important to iterate this ongoing 
responsibility from the outset, not least 
because churches have not been as safe for 
children and adults as they should have 
been. For many survivors of abuse, to put it 
bluntly, the church was often the sole source 
of that abuse. The failings of the Roman 
Catholic Church and the Church of England 
may have generated greater media interest 
and coverage, but almost every 
denomination in the UK has had to face the 
fact that, despite Jesus Christ’s undoubted 
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care and concern for children’s wellbeing 
(see for example Matthew 19:13-15), all too 
many have been sexually abused in church, 
some at the hands of those, such as priests 
and ministers of religion, who cynically 
exploited their positions of authority to do 
so.  
 
Over the past few years the ways in which 
denominations respond to those who have 
been abused has changed dramatically. 
This has been reflected in their published 
policies, which include for example 
‘Protecting All God’s Children’ and the 
specific policy addressing the needs of 
survivors with ‘Responding Well’ for the 
Church of England and ‘Safe to Grow’ for 
the Baptist Union.  
 
Many survivors of abuse are concerned less 
about the formal policies and procedures 
churches put in place and more about their 
attitudes and responses in ensuring that 
children are protected. One reason for this is 
because, unfortunately, sometimes the very 
policies and procedures in place in a church 
when abuse came to light have been used 
either to excuse inaction by the church - or 
they have led to action which has made the 
hurt still more profound. In some cases, 
churches have either allowed sexual 
abusers to remain in their existing posts or 
have simply moved them elsewhere. Either 
way the harm is allowed to continue 
unchecked.  
 
In March 2012 a number of survivor groups 
and solicitors called on the Government to 
commission a Public Inquiry into the abuse 
of children and vulnerable adults by clergy in 
England and Wales (see STOP CHURCH 
CHILD ABUSE). The call was timely, given 
the Royal Commission into institutional 
abuse in Australia, and the 2009 
Commission to Inquire into Child Abuse in 
Ireland, which looked particularly at the 
Catholic Church. However, the scope of the 
proposed Inquiry is limited to just the 
Catholic Church and the Church of England 
and Church in Wales, which is itself 
problematic since abuse flourishes in other 
parts of the church, too. CCPAS works 
across all the denominations, together with 
independent churches and para-church 

organisations - many of which would fall 
outside of the proposed remit of such an 
Inquiry. 
 
The Government have responded to this call 
by outlining the measures it is currently 
doing to ensure that children are kept safe. 
Paragraph 4 is of particular interest to 
CCPAS: 
 

We are committed to strengthening 
the role of statutory Local 
Safeguarding Children Boards 
(LSCBs). LSCBs coordinate the 
effectiveness of organisations’ 
safeguarding activity, and they should 
also secure the involvement of faith 
groups in their arrangements (Update 
Report for SCCA Campaign) 

 
In June 2013 CCPAS ran a two day 
international conference on Safeguarding 
and Faith – Worldwide Perspectives, 
Challenges and Solutions. Day one of this 
conference looked at the lack of “faith 
literacy”, as we term it, within the statutory 
safeguarding agencies and the 
commensurate lack of understanding that 
churches have of the safeguarding system 
and the legislation that underpins it. There 
remains a huge disconnect between the 
two. Despite the current statutory guidance 
(Working Together to Safeguard Children 
2013 and previous versions 2006 & 2010), 
which says that LSCB’s should be working 
with faith communities, few actually possess 
the mechanisms in place for it to happen - 
despite the fact that churches and other faith 
groups are the largest provider of children’s 
work in the country, outside of schools. 
 
At the conference, Peter Saunders of the 
National Association of People Abused in 
Childhood (NAPAC) eloquently set out how 
the church has responded to victims in the 
past and what it needs to do in the future.  
And Elaine Cloke, the Provincial 
Safeguarding Officer for the Church in 
Wales, spoke on ‘learning from past cases 
in Wales’. This is a theme that resonates 
loudly today. 
 
Post–Jimmy Savile, we need to question 
whether we have learnt sufficient lessons 

http://www.churchofengland.org/media/37378/protectingallgodschildren.pdf
http://www.churchofengland.org/media/1292643/respondingwellforweb.pdf
http://www.safetogrow.org.uk/
http://stopchurchchildabuse.co.uk/
http://stopchurchchildabuse.co.uk/
http://www.childabuseroyalcommission.gov.au/
http://www.childabusecommission.ie/
http://stopchurchchildabuse.co.uk/wp-content/uploads/2012/10/Updating-Report-for-SCCA-Campaign-19.02.13.doc
http://stopchurchchildabuse.co.uk/wp-content/uploads/2012/10/Updating-Report-for-SCCA-Campaign-19.02.13.doc
http://www.ccpas.co.uk/Press%20releases/13%20May%202013.html
http://www.ccpas.co.uk/Press%20releases/13%20May%202013.html
http://www.ccpas.co.uk/Press%20releases/13%20May%202013.html
http://www.education.gov.uk/aboutdfe/statutory/g00213160/working-together-to-safeguard-children
http://www.education.gov.uk/aboutdfe/statutory/g00213160/working-together-to-safeguard-children
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from the past, both to ensure that children 
are protected in future and to ensure that 
justice and healing are provided to all those 
affected by abuse today. These are bold 
ambitions and CCPAS knows that, for a 
myriad of reasons, they are not always 
achievable. We also recognise that not all 
survivors of abuse desire justice for 
themselves, some are motivated instead by 
wanting to ensure that their abuser does not 
harm other children.  
 
Churches and faith groups should be 
responsible not merely for providing a 
caring, nurturing environment for all who 
come through their doors but also to 
promote and strive towards a much more 
holistic culture of safeguarding. That is the 
bare minimum we should expect from 
disciples of Christ, after all. 
 
What does this mean in practice? To 
generate or regain public confidence, every 
church and denomination should undertake 
a comprehensive, independent review of 
every safeguarding concerns to which it has 
been alerted.  In 2007 CCPAS was the first 
to call for the Church of England to review 
past cases with an open letter to the 
Archbishop of Canterbury. This stemmed 
from a number of high profile cases, where 
significant information was known about 
members of the clergy which made them 
unsuitable to work with children - yet they 
were able to continue in their post and went 
on to abuse. In December 2007 the House 
of Bishops issued a protocol for a Review of 
Past Child Protection Cases, having sought 
advice from several leading safeguarding 
organisations including CCPAS. The review 
was conducted between 2008 and 2009 and 
reported in February 2010. There was 
understandable criticism that too little detail 
was given of the review itself and some 
commentators found that it stretched 
credulity that, out of a review of 40,747 files, 
only 13 cases (0.03%) were identified as 
requiring further formal action.  
 
The review received further criticism from 
the Archbishop of York, Dr John Sentamu. 
In July 2013 he appointed Her Honour 
Judge Sally Cahill QC to Chair an 
independent Inquiry into the Church’s 

handling of reports of alleged sexual abuse 
by the late Robert Waddington, formerly 
Dean of Manchester. And the following 
month he announced an Independent 
Review Of Deceased Clergy Files for the 
Diocese of York, saying: 
 

The damage done by the sexual 
abuse of children is immense, and 
the passage of time does not in itself 
bring healing. Where young people 
are shown to have been betrayed by 
individuals in a position of trust and 
by the institution’s failure to protect 
them, it is for the Church to 
acknowledge the hurt which has been 
done, to offer a full apology, and to 
prove, so far as is possible, that 
policies and practices are improved 
such that the same systemic failure 
could never be repeated. – (See 
http://www.archbishopofyork.org/articl
es.php/2958/archbishop-announces-
independent-review-of-deceased-
clergy-files#sthash.UCuvSpA4.dpuf)  

 
Dr. Sentamu acknowledged that the protocol 
for the Church of England’s National Review 
of Past Cases of Child Abuse did not include 
the files of deceased clergy, recognising that 
it is important to review them, too.  
 
Undoubtedly, this conclusion has been 
informed by several other safeguarding 
reviews. These include the Commissaries 
interim and final reports on safeguarding in 
Chichester and the General Synod’s 
Safeguarding Report in 2013. 
 
Our understanding of child abuse (especially 
child sexual abuse) has developed over 
time, and constantly continues to do so. 
Were that not the case we would not have 
had four versions of Working Together in 
just 15 years. Sexual exploitation of children 
by gangs, and the use of the internet to 
groom children, both of which have hit the 
headlines recently, are just two examples of 
this rapidly-changing safeguarding 
environment. Another example of the desire 
to understand child abuse is the greater use 
of Serious Case Reviews by LSCBs, when a 
child has died or been seriously injured. 
They seek to ensure greater accountability 

http://www.communitycare.co.uk/articles/30/05/2007/104625/churches-child-protection-advisory-service-calls-on-rowan-williams-to-extend-church-of-england.htm
http://www.churchofengland.org/media/36120/cpreviewprotocol.pdf
http://www.churchofengland.org/media/36120/cpreviewprotocol.pdf
http://www.churchofengland.org/media-centre/news/2010/02/pr2610.aspx
http://www.archbishopofyork.org/articles.php/2948/archbishop-announces-independent-inquiry
http://www.archbishopofyork.org/articles.php/2958/archbishop-announces-independent-review-of-deceased-clergy-files
http://www.archbishopofyork.org/articles.php/2958/archbishop-announces-independent-review-of-deceased-clergy-files
http://www.archbishopofyork.org/articles.php/2958/archbishop-announces-independent-review-of-deceased-clergy-files#sthash.UCuvSpA4.dpuf
http://www.archbishopofyork.org/articles.php/2958/archbishop-announces-independent-review-of-deceased-clergy-files#sthash.UCuvSpA4.dpuf
http://www.archbishopofyork.org/articles.php/2958/archbishop-announces-independent-review-of-deceased-clergy-files#sthash.UCuvSpA4.dpuf
http://www.archbishopofyork.org/articles.php/2958/archbishop-announces-independent-review-of-deceased-clergy-files#sthash.UCuvSpA4.dpuf
http://safeguarding.chichester.anglican.org/interim-report/
http://www.archbishopofcanterbury.org/data/files/resources/5055/Final-Report.pdf
http://www.churchofengland.org/media/1782983/gs%201896%20-safeguarding.pdf


Page 7 of 28 
 

and learning and the government is 
committed to publishing them. 
 
Having cited the Church of England as an 
example it would be invidious not to 
acknowledge also the good and often 
pioneering work they have undertaken to 
address child abuse, at parish, diocese and 
national level. 
 
Churches must never hide behind excuses, 
such as ‘we would handle things differently 
today, and our policies were different then, 
as is our understanding of abuse’, when it 
was so crystal clear that abuse had taken 
place and the main motive for its behaviour 
was protecting the institution rather than 
protecting the children in its care. Sadly, a 
consequence of failing to protect children in 
the past is that many believe that churches 
cannot be trusted to protect them today. The 
only way to remove this legacy is to ensure 
that every church undertakes a review of its 
safeguarding procedures today and that it 
examines all known cases of abuse – no 
matter how long ago those abuses were 
committed. This does not need a Public 
Inquiry but rather a willingness to confront 
the past, acknowledging that there may well 
have been failings then.  
 
Of course there will always be those who 
say ‘let sleeping dogs lie’ and question what 
good can come of looking over abuse 
committed often many years beforehand. 
The corollary to this view is that abuse 
thrives on secrecy, and whilst the identity of 
victims must always be protected, at the 
very least, an acknowledgement that they 
have been believed can often help them as 
they journey towards healing. 
 
To repeat, the safeguarding landscape is 
changing fast. We know from the calls to our 
Helpline that churches are, in general, now 
more responsive and more willing to engage 
with the statutory authorities and to report 
abuse when it is discovered or suspected.  
CCPAS is also unique in that we work both 
with survivors of abuse and with church 
leaders who are looking at integrating 
known sexual offenders into their 
congregations. By using contracts outlining 
the boundaries offenders will be expected to 

adhere to and by working closely with the 
police and the probation service, many 
churches have been able to fulfil the gospel 
call of opening their doors to the ‘who so 
ever’. They do this whilst simultaneously 
ensuring that the children for whom they are 
responsible are kept safe.  We are also 
engaging in dialogue with survivors who are 
looking at reconciliation with those who 
offended against them.  
 
Churches can only have an authentic, 
legitimate voice when talking to survivors if 
they have put their own house in order first. 
This does not mean trying to wipe the slate 
clean. But it does mean acknowledging that, 
in the past, churches have made mistakes 
which have, in far too many cases, allowed 
those intent on abusing children to flourish 
in an environment which has protected the 
abuser whilst ignoring the cries from the 
most vulnerable - our children. This is not 
only anathema to the gospel of Jesus Christ 
but is contrary to the values of secular 
society, too. Little wonder that the voice of 
the church is so often dismissed in this 
arena. 
 
To review the past, to acknowledge failings 
and to demonstrate that the church has 
learnt from them is no easy task, but it is 
vital that the church makes this journey. 
CCPAS’s mission is to help churches to do 
just that. Part of that acknowledgment 
involves saying sorry, apologising for past 
mistakes. For too long churches have been 
afraid to do so, often because their lawyers 
advised them not to admit liability. It will be 
interesting to see what effects recent 
judgements about vicarious liability will have 
in terms of the willingness to offer apologies 
to victims of abuse.  
 
Finally, church safeguarding policies should 
be a benchmark, a statement that its culture, 
in all its activities, is focused on the needs of 
children and all who are vulnerable, so that 
abuse and discrimination in any form will not 
be tolerated. This culture will also insist that 
each and every safeguarding concern will 
be reported to the statutory authorities 
immediately - irrespective of whom the 
allegation is made against. 
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Cases involving street grooming and exploitation  
 
Recent high profile criminal cases have highlighted a nationwide scandal of child exploitation by 
gangs of abusers who target, groom and exploit young teenagers for sex. In Rochdale, 
Rotherham, Oxford and several other areas of the country prosecutions have exposed a series 
of cases in which girls, typically in their early to mid-teens, have been subjected to sexual 
exploitation by groups of men who use alcohol and drugs to lure them into abusive 
relationships.  
 
Publicity around these cases initially focussed on the ethnicity of the perpetrators and victims, 
with claims that Asian gangs have targeted white girls. Whilst there is some truth in these 
claims, they are basically stereotyped, over simplistic and ignore less visible dimensions of the 
issue, for example the fact that some of the victims are Asian girls.   The debate has now moved 
on to the question of whether police and social services have failed to protect the children 
concerned. These types of cases are now receiving considerable media attention and, given 
emerging evidence of failures by the authorities it is likely that compensation claims will follow.  
 
I have been instructed by several of the victims in the Rochdale case, and in cases elsewhere in 
the country, to pursue claims against statutory agencies for failure to protect the girls involved. 
In one matter I am due to meet the defendants shortly to discuss settlement and at least several 
other cases are likely to follow suit.  This article considers some of the issues arising in these 
cases, and the potential legal claims. Whilst these cases are unusual, it is essential that the 
victims are not written off by lawyers just as they have sometimes been written off by police and 
social services, and that they receive correct advice about the potential legal remedies open to 
them.   
 
Background 
 
Recent media coverage has tended to assume that the children involved are always from the 
care system. This is often true, but not always, and in the Rochdale cases for example a 
substantial number of the girls involved have not been in local authority care, although they 
were all known to social services in some way.  There is certainly evidence that girls in 
children’s homes are disproportionately represented amongst victims of street grooming. In a 
study in 2011 CEOP, the Child Exploitation and Online Protection Centre, found that 34.7% of 
the child victims of street grooming offences were in care (whereas less than 1% of English 
children nationally are in care).   Ofsted figures published in 2012 reveal that there were 631 
cases of young residents of care homes being sold for sex in the 5 years to 2011; that is out of a 
total care home population of 4,840 children, indicating that the risk of children in care homes 
suffering this type of crime is extremely high. More than 87% of victims of street grooming 
offences are girls. There are also structural problems in the care system: around 45% of 
children in care have been placed in locations outside their home authorities, meaning that 
children are placed away from pre-existing friends and support networks, putting them at greater 
risk of predators.   Care homes tend to be privately owned, often by profit-driven private equity 
companies so they are clustered in areas where property prices are cheap. These tend to be 
areas with higher numbers of registered sex offenders, drug users, bail hostels and gangs of 
men involved in “sexploitation”, the worst possible environment for vulnerable young people.  
 
However, it is wrong to assume that most grooming victims are in care – indeed the CEOP 
figures above confirm that around 65% of child victims of street grooming are not in care. In the 
Rochdale case, most of the girls involved were not in care.  Simon Danczuk, Labour MP for 
Rochdale, has suggested that the debate over private care homes is being encouraged “to 
distract attention from failure by the local authority. If the issue is about on-street grooming, then 
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I’m puzzled as to why so much emphasis has been put on children’s homes.” (Quoted in the 
New Statesman 15 August 2012) In Danczuk’s view, the real failure in Rochdale lay with social 
services; it seems clear that social services were aware of the problem as far back as 2004, and 
failed to act on it.  It has been alleged that when health workers from Rochdale’s crisis 
intervention team, an NHS clinic offering advice on abortions and sexual health to young 
women, alerted social services about girls they suspected were being abused, their concerns 
were ignored (in part, because these girls were not in care). According to Danczuk, they were 
told that the girls were making “life choices” and that they were sleeping with their abusers 
voluntarily. “Social services believed that these girls were choosing to be prostitutes,” Danczuk 
says, “and they concluded, absolutely wrongly, that they should be allowed to get on with it.” 
Rochdale Council has acknowledged this: in June 2012, its chief executive acknowledged that 
Rochdale had “missed some opportunities to offer support to [the grooming victims] in 2008 and 
2009” and promised that staff today were better informed, “to such an extent that they now see 
child sexual exploitation as part of a wider pattern of behaviour and offending”. In September 
2012 the release of a damming Special case review resulted in the resignation of senior officials 
of Rochdale MBC  
  
An issue in compensation claims will be the extent to which the sexual exploitation of children 
by organised gangs is a new problem and therefore, by implication, one which social services, 
police and CPS cannot be faulted for not tackling sooner. Former Children’s Minster Tim 
Loughton says sexual exploitation of children “flourished under the radar for many years…. All 
of us were unaware”. However, it is simply wrong to suggest that this problem has only just 
been uncovered. It has long been well known to professionals who work with vulnerable 
teenagers; what has changed recently has been the level of media attention, driven in part by 
the issue of the involvement of particular ethnic groups. The perils facing emotionally vulnerable 
young people both inside and outside the care system have been recognised for many years: 
they were highlighted in 2000 in the Waterhouse Report into abuse of children in the care 
system in North Wales (“Lost in Care”) and there have been a series of other well-publicised 
cases. In 1991, nine girls from three homes in Bradford fell victim to pimps who collected them 
from their home each evening, took them to be used for sex in houses and flats, and returned 
them to the care of residential staff in the early hours of the morning. The local authority ordered 
an inquiry. Other high profile cases can be cited: in 2003, Victoria Agoglia a 15 year old girl died 
of a drugs overdose after being used for sex by older men who fed her heroin habit. In 2006 
Cerise Fletchman, a 15 year old died in a car crash after being reported missing from her 
children’s home in Manchester 79 times in 5 months. She had been identified as a victim of 
“sexual exploitation by older males” and the car in which she died was being driven by her 
abuser, who was convicted of death by dangerous driving. The Times has reported that in 2006 
a specialist child protection team was formed in Manchester because the city, according to its 
former children’s services director, had clear evidence of “targeted sexual exploitation of girls”.  
In 2008 a meeting of Rochdale’s safeguarding children board was informed that sexual 
exploitation was a “major issue” for the town, and it was noted that local authorities nearby such 
as Oldham, Blackburn, Calderdale, Kirklees, Bradford, Sheffield etc. had similar problems.  
 
So, this problem has been present for many years and the fundamental issue has been 
reluctance on the part of social services and police to devote resources to tackling it. This is 
driven by a prejudice which views the teenage children involved as problem children who are 
essentially unsalvageable, combined, perhaps, with pressures to focus resources on protection 
of younger children, following the “Baby P” case. This has been acknowledged recently by Anne 
Marie Carrie, Chief Executive of Barnardos, who has argued that a change in the mindset of 
professionals is required: “We all need to recognise that these children are still children. 
Because they’re aged over 10 people have been writing them off”.  
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Possible civil claims 
The cases which have been publicised recently raise questions about the failings of statutory 
agencies (social services, police and CPS) who, it is said, failed to act on evidence of sexual 
exploitation.  What, in brief, are the types of claims which might be brought?  
 

 Social services 

In civil litigation social services are judged by the Bolam standard i.e., what actions should be 
taken by a reasonably competent social services dept? Irrespective of whether the child 
concerned is in care, any social services dept hearing reports about children involved in sexual 
exploitation should convene a child protection conference; simply leaving children in that 
situation can never be acceptable.  The key issue will be the extent to which social services 
attempted to engage with the child concerned to make them aware of the exploitation, to create 
a supporting structure and thus to manipulate the environment around the child through a 
mixture of education and counselling to enable them to talk about and address what was 
happening. Secure accommodation will rarely provide a long term answer although it can be an 
important short term measure. Because secure accommodation is tantamount to prison it can 
only be used as a temporary measure. However it would be wholly wrong for social services to 
claim that their choices are limited to secure accommodation or nothing; in the Rochdale case 
one of my clients argues that consideration should have been given to moving out of area so 
that she could escape the threats from her abusers. As always in claims alleging a failure to 
protect, expert evidence on the steps which should have been taken by a reasonably competent 
social services dept will be critical to the claim.    
 

 Police – civil liability   

Hill –v – Chief Constable of West Yorkshire is well known authority for police immunity from 
negligence actions when involved in the suppression and investigation of crime. It is worth 
noting that in comparative terms the English approach is restrictive; the Canadian Supreme 
Court has recognised a tort of “negligent investigation”. But in England such claims require 
evidence of malice, so pure negligence can actually be advanced as a defence to claims. That 
said, since the ECHR decision in Osman the courts have taken a more nuanced approach, 
although police immunity will still apply save in very exceptional circumstances. In Van Colle v 
Chief Constable of Hertfordshire Police (2009) the House of Lords clearly stated the threats 
would have to be real, specific and imminent to a person for a police officer to be negligent 
should a duty be owed. This may arise where there is evidence that victims have specifically 
sought police help in the face of threats – a situation that has arisen in some cases.  

 

 CPS 

The CPS have been criticised in the Rochdale case for failure to prosecute several years 
earlier. Although there is no direct authority precluding a claim against the CPS or police in 
respect of failure to prosecute there are indications in the existing case law which suggest that 
the police and CPS may be able to rely on public policy immunity: see for example Elguzouli-
Daf v Commissioner of Police of the Metropolis (1994). Here, the Court of Appeal held the CPS 
owed no duty to the Defendant in criminal proceedings because they had not voluntarily 
assumed responsibility, there was a risk that the effectiveness of the CPS in its central function 
of prosecuting crime would be inhibited, it was not sufficiently proximate to establish a duty, nor 
was it fair just and reasonable in the interests of the welfare of the community. In V v 
Metropolitan Police Commissioner (2007) Jacob LJ stated that ‘I do not think that a duty which 
requires prosecutors, who have to have regard to the wider public interest and the interests of 
victims and all other relevant circumstances, could be fairly called reasonable if, when they try 
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to take into account the interests of the victim, they can be sued in negligence’. However, as 
with all questions of public policy immunity much will depend on the particular facts.  
 

 Police/ CPS – HRA liability  

In the face of the long standing Hill immunity we should not overlook the emergence of a new 
species of claim by victims of sexual offences who have been failed by the police (and /or CPS): 
actions under the Human Rights Act. The jurisprudence around these claims is still in its 
infancy, but some settlements have been reported. In December 2012, police failings in the 
investigation of a rape of a 15 year old girl led to an out-of-court settlement. The case 
concerned failings by the Met’s Sapphire sexual assault unit. Important mobile phone evidence 
which might have assisted a conviction was not secured; there was no search for forensic 
evidence. The suspect was acquitted at trial. The trial judge called the police mistakes “a 
disgrace”. 

The claim was brought under Human Rights Act 1998, alleging breaches of articles 3 and 8 – 
the right not to be subjected to inhuman and degrading treatment and the right to a private life. 
There is a body of European Court of Human Rights (ECHR) jurisprudence that recognises that 
the police and CPS have positive obligations to investigate and prosecute serious crime. The 
English courts are now giving effect to these obligations. In OOO –v- Commissioner of Police for 
the Metropolis, the High Court held that the police had breached HRA Articles 3 & 4 by failing to 
investigate allegations by four young Nigerian women that they had been subjected to inhuman 
and degrading treatment and domestic slavery. Each claimant was awarded £5,000. 

The current media attention suggests that such claims will become more frequent, and a corpus 
of reported decisions will emerge. There remain some problems. The courts are reluctant to 
“second guess” the police; only the most extreme failings are likely to trigger HRA remedies. 
Another issue is the size of damages awards relative to legal costs. Damages for HRA breaches 
can be modest. The out-of-court settlement of £15,000 in the December 2012 case is a higher 
level of damages than the sorts of figures which have been paid in other reported settlements, 
or in the OOO decision. Clearly given the complexity of these cases there is a concern that the 
doctrine of “proportionality” will adversely impact on victims’ rights.   

 CICA 

This aspect should not be ignored although situations where teenage victims are groomed into 
sexual activity will often give rise to arguments about whether the claimant has “in fact” 
consented to the sexual act. The CICA exists to compensate “crimes of violence”. The CICA are 
not bound by legal definitions of consent in deciding whether a crime of violence has taken 
place. In R –v- CICAP ex parte August an applicant who had been subjected to acts of buggery 
under the age of 16 was refused compensation on the ground that he had consented to the act 
and therefore, was not a victim of a crime of violence. Mr August’s subsequent application to the 
ECHR was unsuccessful. But in a subsequent case, R (on the application of JE) –v- CICAP, the 
Court of Appeal took a more sympathetic approach, recognising that submission was not the 
same as consent. In R (on the application of CD & JM) –v- CICAP Silber J found that the CICA 
must consider whether the applicant should be regarded as so vulnerable as not to be able to 
give real consent. In any CICA application on behalf of a victim of street grooming it is critical to 
be able to show that, in reality, the victim had very little choice if any and was coerced into 
sexual activity.  
 
Also, one should not assume that decisions like August from a few years ago will necessarily be 
the last word on the matter. Social attitudes to sexual offences are rapidly changing in the wake 
of scandals like Savile, Hall, Rochdale etc. At the very least I would be surprised to see the 
CICA today using the sort of language used in August. Given the publicity around child 
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grooming and the way society has failed these young people the time may be ripe for a 
challenge to the reasoning employed in earlier CICA decisions 
 
Conclusion 
Street grooming and sexual exploitation of vulnerable teenagers is now being exposed by media 
attention but the problem is not new. Victims, whether or not in the care system, may have 
potential civil claims for damages against a range of agencies who have historically failed to act 
on widespread evidence of this problem. Careful consideration should be given to the range of 
possible claims. 
 
Richard Scorer is a Partner & Head of Serious Injury at Pannone LLP, Manchester. He is 
co-author of “Guide to Child Abuse Compensation Claims” published by APIL/Jordans 
2011 and an executive officer of ACAL.  
 
 
 

The Legal Aid Agency’s new stance towards applications in child 
abuse cases 
 
Article by Malcolm Johnson of Blake Lapthorn 
 
My firm, Blake Lapthorn holds a licence to undertake legally aided cases in the areas of 
Personal Injury and Actions against the Police (Abuse in Care) in common with many other 
firms who specialise in this area. Recently our applications for legal aid have been refused. The 
reason given by the Legal Aid Agency is that these claims would be suitable for a conditional 
fee agreement, and moreover, we have not demonstrated that we cannot obtain legal expenses 
insurance.  
 
Speaking entirely from my own experience, prior to the changes that took place on the 1st April 
2013 the issue of suitability for a conditional fee agreement was never raised by the Legal 
Services Commission. There was a question on the CLSAPP1, which asked whether the case 
was suitable for such an agreement. We routinely answered this question by saying that the 
client could not afford the substantial disbursements and insurance premium necessary for such 
a claim to go forward, and this always appeared to suffice. In relation to insurance, it was 
perfectly possible to obtain insurance for certain cases that were based on both trespass to the 
person and negligence. At my former firm, Malcolm Johnson & Co., Accident Line provided 
cover for a number of child abuse claims. At my new firm, Blake Lapthorn (which I joined in April 
2012), we were able to obtain cover from other insurance providers prior to the 1st April 2013. 
However not all of our child abuse cases were accepted for cover.  
 
The changes to the rules regarding costs in April 2013 raised the issue of whether legal 
expenses insurance was in fact necessary for these claims, in circumstances where Qualified 
One Way Costs Shifting would apply. The problem here is that child abuse claims are 
sometimes vulnerable to strike out applications, for instance where they are pushing at the 
boundaries of vicarious liability or duty of care. That in turn raises the issue of whether a 
claimant struck out Rule 3.4(2)(a) (no reasonable grounds for bringing action) or Rule 24(2)(a)(i) 
(no real prospect of success) of the Civil Procedure Rules could be caught by the new Rule 
44.15 (no reasonable grounds for bringing the proceedings) and have to pay costs. There might 
even be an argument that a claim defeated on limitation grounds could be vulnerable to a Rule 
44.15 application, although the writer thinks that doubtful. Potentially an insurer could cover a 
Claimant for this eventuality, although if they did not, then legal aid would be a likely option. 
There is also the need to insure against the continuing effect of Part 36, which retains the power 



Page 13 of 28 
 

to wipe out a Claimant’s damages, and the possibility of insuring the Claimant’s own 
disbursements in the event of failure.    
 
In any event, the Legal Aid Agency’s new stance appears quite clear – there is no public funding 
available for a child abuse case which could be financed by the firm running the case, or at least 
not without firm evidence that the claim cannot be insured. I suspect that for many firms with 
legal aid licenses, this is not much of a problem. A claim proceeding under a conditional fee 
agreement and insurance requires far less work in terms of ensuring funding, than one that is 
run under legal aid. Financing disbursements and the work in progress is something that firms in 
this area have to do as part of their business, and the vast majority of insurance premiums are 
self funded. Nonetheless the client stands to lose the cost of that premium and possibly 25% of 
his damages.  
 
I wrote this article to examine the Legal Aid Agency’s stance and to try and ascertain its 
rationale. We are appealing in several cases, but the result of those appeals are not yet known.  
 
Prior to April 2013, Volume 3 of the LSC Manual – Funding Code (made under section 8 of the 
Access to Justice Act 1999) specifically mentioned the issue of conditional fee agreements. 
Under this Guidance, child abuse compensation claims either fell under Section 5 (General 
Funding Code) or Section 8 (Claims against public authorities alleging serious wrong-doing) of 
Part A Volume 3. Sections 5.6.1 and 5.7.1 of Part A Volume 3 stated that if the case was 
suitable for a conditional fee agreement and the client was likely to take up such an agreement, 
public funding (whether by way of investigative help or full representation) would be refused. 
Section 10.2 Part C Volume 3 stated that Investigative Help might be refused if the nature of the 
case or circumstances of the client were such that investigative work should be carried out 
privately with a view to a Conditional Fee Agreement. However this criterion was disapplied in 
certain category specific criteria in sections 7 to 14 of Part A Volume 3, which included claims 
against public authorities under Section 8. Sections 8.2.1 and 8.3.5 made that exception clear. 
Further guidance on conditional fee agreements was provided at Section 11.2 Part C Volume 3. 
This guidance stated that if one of the reasons for applying for public funding as opposed to 
taking out a conditional fee agreement was the non availability of insurance, then the 
Commission would expect to see evidence of attempts to obtain insurance.  
 
Consequently the position prior to April 2013 was that in certain child abuse cases, if a 
conditional fee agreement was suitable, then legal aid might be refused. However the writer’s 
experience was that the Legal Services Commission did not pursue this issue. Claims that might 
have easily attracted a conditional fee agreement and insurance received legal aid.  
 
Part 1 of the Legal Aid, Sentencing and Punishment of Offenders Act 2012 abolished the Legal 
Services Commission. The work of the Commission has now been taken over by the Legal Aid 
Agency. Section 9 of the 2012 Act states that civil legal services are to be available to an 
individual if they are described in Part 1 Schedule 1, and the Director of Legal Aid Casework (a 
civil servant appointed under section 4 of the Act) has determined the individual qualifies for the 
services. Under section 4, the Director must comply with directions and guidance set out by the 
Lord Chancellor. There is still scope to obtain legal aid under Section 10 (exceptional cases).  
 
Section 11 of the 2012 Act describes the criteria for qualifying for civil legal aid, which are to be 
set out in regulations. In setting the criteria, the Lord Chancellor must have regard for a number 
of factors set out under sub section (3). These include cost and availability, as well as the 
“availability to the individual of services provided other than under this Part.”  We deal with the 
Regulations below, this sentence seems to me to be important because it is arguable that an 
individual with a child abuse claim could avail himself of the funding provided by a firm of 
solicitors, and that includes services provided other than under legal aid.   
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Schedule 1 to the Act describes the areas of work that may be financed by legal aid. The 
following are relevant to child abuse compensation claims:- 
 

 Paragraph 3 Part 1 - abuse of an individual that took place at the time when the individual 
was a child or vulnerable adult 

 Paragraph 21 Part 1 - abuse of position or powers by a public authority 

 Paragraph 22 Part 1 - breach of Convention Rights by a public authority 

 Paragraph 39 Part 1 - victims of a sexual offence 
 

Each of these areas is subject to specific exclusions set out in Paragraphs 1 to 17 of Part 2 of 
Schedule 1. These are a list of different types of action, for which there is no legal aid. However 
for the above abuse based paragraphs, certain of these actions (such as assault and 
negligence) will still apply. In addition, Paragraphs 21 and 22 are not subject to the property 
damage exclusions.  So a claim brought by a householder whose property is damaged by a 
police search could still be brought under legal aid.  
 
Paragraphs 3, 21, 22 and 4 do not include any services provided in relation to clinical 
negligence, which is now mostly excluded from the ambit of legal aid, save for neurological birth 
cases (Paragraph 23 Schedule 1). This could be a problem for the abuse of vulnerable patients 
(such as the elderly) in a hospital, because it is arguable that because some of the claim will 
relate to clinical negligence issues such as failure to give proper medication (as opposed to 
abuse), and consequently it is an excluded claim. (See paragraph 1.6 of the Lord Chancellor’s 
Guidance).   
 
Note that Paragraph 37 of Schedule 1 Part 1 includes actions brought under the Protection from 
Harassment Act 1997, but only for injunctions or the variation or discharge of an order, not the 
substantive action that is now being used in some child abuse actions. 
 
Note also that Paragraph 16 of Schedule 1 Part 2 excludes claims to the Criminal Injuries 
Compensation Authority from the scope of legal aid. Prior to April 2013, these claims qualified 
for Legal Help insofar as they were based on allegations of abuse. This is no longer the case.   
 
So far so good, but we now need to consider the Regulations that have made under the 2012 
Act, and the Lord Chancellor’s Guidance, which explains the Legal Aid Agency’s current 
approach.  
 
The regulations can be found in the Civil Legal Aid (Merits Criteria) Regulations 2013 (SI 
2013/104) and the Civil Legal Aid (Procedures) Regulations 2012 (SI 2013/3098). Section 1.11 
of the Lord Chancellor’s Guidance (issued under section 4 of the 2012 Act) states that their 
content “broadly corresponds with that of the [former] funding code.”  
 
The procedure regulations provide no further guidance on the issue of conditional fee 
agreements.  
 
The former levels of civil legal aid are retained. In relation to Legal Help, the first limb of 
Regulation 32 states that a person may qualify for legal help, if the Director is satisfied that this 
is reasonable, having regard any potential sources of funding. Note here that if the solicitor 
signs a new child abuse compensation claim on Legal Help, there is a risk that the Legal Help 
work done is not payable, because in fact when an application for legal representation is made, 
it is turned down on the grounds that the case is suitable for a conditional fee agreement. That 
then raises the issue of whether the Legal Help form is in fact a valid retainer.  
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Regulation 39 of the merits regulations describes the circumstances in which an individual might 
qualify for legal representation. Legal representation includes both full and investigative 
representation (Regulation 18(1). Regulation 39(b) gives once of the circumstances, namely 
that “the case is unsuitable for a conditional fee agreement.” Paragraphs 40 to 43 provide 
further criteria, but these relate to costs and the prospects of success. Regulations 57 to 59 set 
out specific criteria in relation to action against public authorities. These follow much the same 
format as pre April 2013 rules, insofar as they set out general criteria and specific criteria for 
cases such as actions against public authorities, which modify the general criteria. Many types 
of child abuse claims (for instance against individuals) will fall under the general criteria.  
However what has changed is that the former exclusion of the conditional fee agreement rule in 
relation to public authorities has now gone. Regulation 57(1) states that Regulation 39 applies in 
its entirety, although other criteria are modified. The writer thinks that this modification lies 
behind the Legal Aid Agency’s current approach although as we saw above, under the old rules 
many child actions against non public bodies proceeded under legal aid.  
 
Note also that Regulation 39(d) states that another circumstance necessary for the grant of 
legal aid is that the individual has exhausted all reasonable alternatives to bringing proceedings 
including any complaints system. This mirrors Sections 5.4.3, 8.2.2 and 8.3.4 of Volume 3 Part 
A of the former Guidance. The answer to the question put on the former CLSPOA1 (where the 
claim was made against the local authority) was that the relevant complaints procedure did not 
permit a complaint to be made in conjunction with litigation. However litigation is not a class of 
case excluded under Regulation 8 of the Local Authority Social Services and National Health 
Service Complaints (England) Regulations 2009 (SI 2009/309). The better answer is that the 
complaints system will not provide a Claimant with sufficient compensation or stop the limitation 
clock that may require the speedy issue of proceedings. Paragraph 7.22 of the Lord 
Chancellor’s Guidance has more detail on this issue.  
 
We now come to the Lord Chancellor’s Guidance itself. Paragraph 1.11 states:- 
 
“The content of the merits and procedure regulations broadly corresponds with that of the 
funding code. In respect of the merits criteria to be applied, the major policy change was to 
extend the range of cases that are subject to the criterion that, in order to qualify for legal 
aid, a case should not be suitable for a conditional fee agreement. This requirement now 
applies to all applications for legal representation in non-family proceedings.......”  
 
Once again in the writer’s view, the words in bold signal the new thinking of the Legal Aid 
Agency. Paragraph 7.16 explains the meaning of Regulation 39(b) of the 2013 merit 
Regulations.  
 
“The test of suitability for a CFA is an objective one, rather than a question of whether an 
individual provider is willing to act under a CFA. In principle a non-family case may be 
considered suitable for a conditional fee agreement if:- 
 

 Prospects of success are considered at least at 60% 

 The opponent is considered able to meet any costs and/or damages...... 

 After-the-event insurance can be obtained by the applicant” 
 
These criteria clearly cover a great many cases that would previously have been legally aided. 
Paragraph 7.18 says that an applicant has to prove that he has tried to secure insurance. 
Paragraph 7.19 states:- 
 
“The absence of after-the-event insurance, perhaps because the applicant cannot afford or 
defer the premium, will not necessarily be fatal to CFA suitability.....” 
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There is a sense in this paragraph, that the Legal Aid Agency has not considered the practical 
effect of Qualified One Way Costs Shifting, i.e that costs are not normally payable if the case is 
lost. However as discussed above, insurance can still be extremely important for a number of 
reasons. Paragraph 7.20 states:- 
 
“The fact that the applicant may wish to obtain legal aid rather than a CFA because of the 
potential deduction from damages in respect of a success premium or damages agreement, will 
not of itself present a case being suitable for a CFA.”  
 
Nothing is said about affordability, i.e. the client’s ability to pay his disbursements, although the 
wording of paragraph 7.19 seems to imply that his ability to pay an insurance premium is not the 
end of the matter as far as the grant of civil legal aid is concerned and paragraph 7.20 lends 
support to the message that a client may be required to contribute to the cost of his action, 
either from his damages or through his solicitor’s overdraft facility.  
 
The objection to the Legal Aid Agency’s present stance is that a) the Guidance does not deal 
with the issue of whether a client can afford the substantial disbursements are sometimes 
required to take a claim into trial b) there is an assumption that a solicitor with a conditional fee 
agreement is always prepared to fund the client’s disbursements c) it would be wrong to expect 
the private sector to pick up the bill for financing claims that are clearly still within the scope of 
legal aid. The answer from the Legal Aid Agency is bound to be that a) the Guidance makes it 
quite clear that affordability of the insurance premium is not the determining factor and the same 
would apply to affordability of disbursements b) solicitors have and continue to fund very 
expensive cases from their own funds – that is the reality of personal injury litigation c)  section 
11(3) of the 2012 Act makes it clear that one of the criteria for allocation of public monies is the 
availability to the individual of services provided other than under legal aid. In practical terms, 
this means that the Legal Aid Agency will only be financing a minority of child abuse claims, 
typically those involving allegations of failure to take into care where prospect of success are 
less than 65% and no insurance would cover the claim.  
 
I have not considered whether as a matter of public law, the Legal Aid Agency’s stance on child 
abuse claims is correct. However their position is now plain and it seems that the best approach 
would be to offer a client a conditional fee agreement at the outset, apply for insurance and then 
consider a legal aid application.    
Malcolm Johnson, Blake Lapthorn 
   
 

A brief history of and guide to the Magdalen Laundries 
In 1993 155 female bodies in unmarked graves were found on land sold by nuns to developers 
in Dublin. They were exhumed, cremated and buried elsewhere. Unidentified and unidentifiable 
but nonetheless someone’s daughter, sister, mother. So began the public outrage and 
campaign to obtain justice for the survivors and deceased of the Magdalen laundries. 
 
The laundries were in essence, workhouses. 
Many Irish women and girls were effectively 
imprisoned, usually because they were 
perceived to be a threat to society morally or 
otherwise. Or simply because their families 
could not provide for them. They came to 
the laundries through a variety of routes 
including the criminal justice system, parish 
priests (often without any authority to do so) 
and the industrial schools. 

 
Over time they were run by four orders of 
nuns:  Sisters of our Lady of Charity of 
Refuge, The Congregation of Sisters of 
Mercy, the Religious Sisters of Charity and 
the Sisters of the Good Shepherd.   
 
An estimated 10,000 women between 1922 
and 1996, when the last laundry finally 
closed, were reported to have gone through 
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the laundries where they confined, had their 
names changed, were worked like slaves, 
not paid and abused. They were exploited 
both by the institutions themselves and by 
the State.  
 
In May 2009, the Commission to Inquire into 
Child Abuse reported hundreds of Irish 
children were physically, sexually, or 
emotionally abused between the 1930s and 
the 1990s in residential homes run by the 
church, industrial schools and the laundries. 
The former institutions were included in the 
Residential Institutions Redress Scheme but 
the laundries were excluded on the basis 
that the State had no involvement in or 
responsibility for the laundries. These were 
privately run by the Church. 
 
 In 2011, following campaigning by the 
Justice for Magdalene Campaign amongst 
others, a number of breaches of human 
rights were identified by the Irish Human 
Rights Commission in relation to survivors. 
They found that the right to equality, liberty, 
freedom from enforced labour, freedom from 
servitude, torture/ inhuman or degrading 
treatment and the right to education were 
systematically breached for women who 
were incarcerated. 

 
The reality is no one knows the full scale of 
the horrendous systems that were in place 
nor the complete details of those who came 
through it or who died whilst still 
incarcerated. Survivors are still coming 
forward to tell of being forced to work long 
hours of hard physical labour, prayer and 
enforced silence.  There have been many 
accounts of abuse, both physical and 
sexual.   

 
Pushed into action the Irish government set 
up the Inter-Departmental Committee to 
establish the facts of State involvement with 
the Magdalen Laundries. The committee, 
chaired by Senator McAleese, examined 
five fundamental areas of State involvement: 
being the routes into the Laundries, 
regulation and inspection, routes out of the 
Laundries, state funding and assistance and 
finally death registration and burials.  

 
The report was published earlier this year 
and in all areas the committee found 
significant levels of State involvement, a fact 
which previously had been denied or 
avoided.  
 
In addition it seems that 14% of the 879 
known deaths that occurred in these 
premises have no certification. With no 
names or other personal details for these 
women, Death Certificates could not be 
issued. Although it is a criminal offence to 
fail to register a death which occurs on your 
premises nobody has been prosecuted in 
relation to these offences 
 
However, there has already been stringent 
criticism because of the lack of analysis of 
the brutality of the institutions. Overall the 
impression was that the system was harsh 
but fair which does not always correlate with 
the memories and experiences of the 
survivors. 
 
Notwithstanding the criticism, the 
government had to accept there had been 
considerable state collusion and 
involvement in the laundries.  Somewhat 
late, Taoiseach Enda Kenny gave an 
apology for the women. Mr Justice Quirke 
was requested to advise on a suitable 
scheme for compensation.  His 
recommendations were accepted in full and 
form the basis of the current scheme.  

 
Not all laundries or training centres fall 
within the scheme which is limited to the 
four main orders. There were many 
laundries over the years, but only ten 
designated laundries are currently included 
in the scheme. Also included in the scheme 
are St Mary’s Training Centre in Standhope 
Street and the House of Mercy Training 
School in Summerhill in Wexford.  Mother 
and baby units are also specifically 
excluded. It is envisaged that there will be 
an appeals process but no details have 
been provided as yet.  

 
The four religious orders have offered 
apologies but have declined to make any 
contribution towards payment of 
compensation under the new redress 
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scheme. The bill (which will be significantly 
less than the former redress scheme) will be 
met by the State. 

 
The scheme is simplistic at best and is as 
much an attempt to limit payouts as to 
resolve the problem.  Compensation is 
provided via three different sources but is 
limited in approach. It is not dependent on 
proof of suffering or abuse.  

 
Firstly, there’s a lump sum payment up to 
€50,000 depending on the length of time in 
which a survivor was kept in the laundries or 
training centres. For those who were kept 
for three months in a Magdalene Laundry it 
is a €11,500 lump sum. This is based on a 
general payment for damages and an 
additional sum for loss of income. 
 
Commenting on quantum Mr Justice Quirke 
indicated: 
 
“I am satisfied that the traumatic effect of 
admission and incarceration within the 
designated laundries has had such an 
adverse effect upon the education, 
perceived reputation, subsequent health, 
life, lifestyle, confidence and self esteem of 
the Magdalen women that those amongst 
them who were admitted to a designated 
laundry and worked there for less than 3 
months should be paid the sum of €10,000.” 
 
 
The payments go up on a monthly basis, but 
by way of example, at 1 year the 
compensation will be €20,500, at five years 
it is €68,500, up to a maximum of ten years 
which is €100,000. However the lump sum 
payments remain restricted at €50,000 in 
total regardless of how long the survivor was 
incarcerated.  
 
For those over 6 years incarcerated the 
general compensation remains at €40,000 
with the additional €60,000 being made up 
by the loss of income element. 

 
Whilst survivors living in Ireland have tax 
free provision, in the UK the same will not 
apply. Personal Injury/Special Needs Trusts 
will need to be set up to protect rights to 
benefits and assistance.  

 
Secondly, those who are unable to access 
all funds because of the €50,000 lump sum 
limit can receive a state pension. If a 
survivor has not reached pension age a sum 
of €100 per week can be awarded until 
pension age is reached.  The pension will 
only reach the maximum level of €230 per 
week and takes into account any other 
contributory or non contributory pension 
received.  It is not means tested and is tax 
free. However a survivor who already 
receives a pension of €200 per week from 
other pensions will therefore only receive an 
additional €30 per week.  
 
Taking into account the age of some of the 
survivors it is easy to see how the full 
€100,000 to which they are entitled will not 
come to them.  Pension and other payments 
cease on death regardless of whether 
further funds are due. 
 
Thirdly an enhanced medical card is 
available, allowing services to the GP, 
prescriptions, home nursing, chiropody, 
physiotherapy, aids and appliances, home 
support, ophthalmic services, dental 
services and aids. 
 
Survivors need to obtain their records from 
the orders involved. However given the 
name changes and poor documentation for 
many survivors the records will no longer 
exist. Some survivors still have no 
information about how they came to be in 
the laundries or the details of their families. 
They do not know whether other family 
members have been incarcerated and many 
will not have contact details. Some of these 
women often had physical, mental or 
intellectual difficulties.  They were 
vulnerable women left without support or 
protection.  Many of them remain scarred 
and vulnerable despite the passage of time 
and have additional financial or other 
problems.  
 
At the time these women obtain whatever 
records that may exist, they do not have a 
right to counselling services.  It was 
recommended that a designated unit be set 
up to assist survivors.  
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Worryingly for survivors they have to waive 
their right to take action against the state. It 
was envisaged that the terms of the waiver 
would be drafted by the State. The idea was 
survivors would have the right to seek 
independent advice on whether this was 
appropriate in each case at the State’s 
expense.  Such right exists but is currently 
not funded. Justice Minister Shatter 
indicated that he would discuss the matter 
with the Irish Legal Aid Board but currently 
funding has not been made available from 
them.  It remains to be seen whether 
funding would be in place to assist.  In short 
most survivors have no option but to use the 
scheme without the provision of funded legal 
advice. 
 
For those without capacity or in residential 
accommodation (often with the religious 
orders involved) it is anticipated that there 
will be advocates.  Again the funding issue 
is awaited.  

 
It does not, nor could it since the Orders are 
not involved, prevent an action against the 
religious bodies running the institutions but 
establishing claims after such a long time 

would be problematic, costly and possibly 
vigorously defended.  
 
The scheme currently has no limitation 
period. Applications and information can be 
downloaded or requested from : 
Telephone Number: 01-476 8660 
Email: info@idcmagdalen.ie 
Address: Restorative Justice Scheme, 
Department of Justice and Equality, 
Montague Court, 7-11 Montague Street, 
Dublin 2 
 
The scheme has to be welcomed as the first 
step in recognising the abuse of these 
women and young girls but it is a far cry 
from the compensation available for the 
children of the industrial schools, whose 
suffering was no greater, is limited in scope 
and provides no legal support for the 
survivors.  It is a long way from justice.  
 
Written by Anthony Gold Partner Ali 
Malsher, a dual-qualified Irish-English 
solicitor with experience in these claims. 

 
 

 

Improving prosecution 
rates for victims of child 
sexual abuse 
by David Greenwood of Switalskis 
solicitors 
We see through our work that sexual 
abuse of children causes untold damage 
to the lives of those affected, their 
families and wider society. Abusers 
rarely target only one victim and will 
often abuse dozens of children. For this 
reason alone it is important that abusers 
are brought to justice. 
  
The director of public prosecutions ("DPP"), 
Kier Starmer, recently recognised that 
victims of abuse have little confidence to 
make complaints. Girls in Rochdale and 
some Jimmy Savile victims stayed away 
from the police as they had no confidence 
the system would treat them fairly. There 
has been effective lobbying by groups who 
defend suspects of abuse. Criticism has  

 
been made in the past decade that the 
police have been too willing to believe that 
abuse has taken place. It seems that as a 
result the tide turned against victims of 
abuse. Police have become over cautious 
and have taken as a starting point a 
presumption that the complainant is not 
telling the truth.  
 
I have seen examples of this for myself and 
have found this shocking. No-one wants 
victims to suffer in silence but if they 
themselves are likely to be put under heavy 
police scrutiny they will be reluctant to come 
forward. 
 
The DPP is recently quoted as saying "Ten 
years or so ago, it was thought that police 
and prosecutors were over-enthusiastic or 
over-eager in pursuing [such] cases. Now it 
is thought they are over-cautious. I don't 
think we can go on like this." 
 
Mr Starmer called for an approach that was 
fair to innocent suspects but equally fair to 
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victims. The test for bringing a case – 
whether there is a realistic prospect of 
bringing a conviction – must not change but 
the justice system must look more carefully 
at the way it assesses credibility. 
"At the moment, there is a great deal of 
focus on whether the victim is telling the 
truth. We need to look equally carefully at 
the account the suspect is giving, look at the 
context, look at the pattern of behaviour, 
make the necessary links and think about 
how a case can be built", the DPP 
commented. 
 
I would say that the police should simply 
look at the evidence available and put aside 
their prejudices. I have dealt with a number 
of cases in which there has been compelling 
evidence but in which the police have not 
followed up evidence trails or the CPS have 
decided not to prosecute. 
 
I was involved with the DPP's consultation at 
the end of which new guidelines for police 
and prosecutors were drawn up. I very much 
look forward to the day when decisions are 
based on the evidence available and not on 
the over cautious approach used by the 
police in recent years.  
 
Please look at the draft DPP guidelines 
at https://www.cps.gov.uk/consultations/csa_c
onsultation.html 
 
For my part I think the DPP's office has 
taken a positive step forward by publicising 
good practice in an area which is often 
misunderstood by the police and 
prosecutors. Let's hope our clients 
allegations are taken more seriously in 
future. 
 
David Greenwood is the head of the child 
abuse team at Switalskis LLP and a 
member of the ACAL exec. 
E mail : David.greenwood@switalskis.com 
 
 
 
 
 
 

Taking on the church on vicarious 
liability has resulted in serious 
consequences for organisations 
looking after children 
The vulnerability of children means that 
special care should be taken by 
organisations who are charged with their 
care. Child abuse after all causes untold 
personal harm and costs society a 
tremendous amount in dealing with its 
after effects. 
 
Churches hold a privileged position in our 
society. Their members are trusted as 
"upstanding" pillars of the community. Vicars 
and priests have unquestioned access to 
children and the vulnerable. They supervise 
choir boys, help run children's activities, and 
have close links with church schools.  
If I have learnt anything about what leads to 
abuse it is that power and access to the 
vulnerable tends to result in betrayal of this 
trust. Far too often I have clients telling me 
that they have been sexually abused by 
priests. 
 
Despite this, some churches and the Roman 
Catholic Church in particular have tried for a 
number of years to escape responsibility for 
abuse committed by their priests. They have 
argued that being a priest is not the same as 
being an employee of the church and so the 
church should not have to compensate 
victims. They have argued that priests have 
some "special" status.  
 
The Supreme Court dealt with just this 
situation recently in a case run by me. The 
case was Catholic Child Welfare Society v 
Various Claimants [2012] UKSC 56. The 
case involved a group of men who were 
abused as children at the St William's 
children's home in East Yorkshire between 
1960 and 1992. The De La Salle catholic 
organisation argued that it did not employ its 
religious brothers who had committed abuse 
and should not be liable. They said these 
religious brothers simply took vows to obey 
the strict orders of their sect and to teach 
children at the school but were not formally 
employed. 
 

https://www.cps.gov.uk/consultations/csa_consultation.html
https://www.cps.gov.uk/consultations/csa_consultation.html
mailto:David.greenwood@switalskis.com
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The judges were not impressed by this 
argument. The justices recognised that 
looking after vulnerable children creates a 
risk of abuse happening and decided that 
where an organisation holds itself out as 
trustworthy and creates a risk of child abuse 
it has to suffer the consequences if things 
go wrong and a paedophile carries out 
abuse. 
 
The judgement will have deeply important 
consequences. It now means that all 
organisations who look after children will be 
responsible if abusers within their 
organisation abuse children. It means that 
councils who recruit foster carers will be 
liable to compensate victims of abuse by 
foster carers (scandalously this has not 
been possible until now due to the perceived 
"special" nature of foster care). Clubs and 
associations who run events for children will 
be responsible if a part time or even 
voluntary helper abuses children. 
Quite rightly this change in the law will mean 
that measures to protect children will have 
to be strengthened by councils and all 
organisations who look after children. 
  
David Greenwood is the head of the child 
abuse team at Switalskis LLP and a 
member of the ACAL exec. 
E mail : David.greenwood@switalskis.com 
 

Do abuse victims deserve a 
better quality of life and can 
we help ? 
Child sexual abuse and cruelty is the 
cause of real misery and can lead men 
and women into criminal activity and 
prison sentences. This is the theme of 
countless cases I have all pursued with 
over the years. 
 
Society in general, the press and TV media 
never stop to think what has led men and 
women to commit crime. To be honest the 
media are not interested in the root causes 
of crime. Newspapers prefer to brand violent 
offenders as monsters or in some way 
deranged or mentally ill. The reality as we 
know is that many inmates have been 
mistreated from a very young age and have 

not stood a chance of developing through 
teenage years without engaging in violence. 
Enmeshed in these chaotic childhoods is 
often confusing and painful sexual abuse.  
 
Take the example of Kevin Young. He grew 
up on the streets of Newcastle in the early 
1970's. His family neglected him and he 
became involved in petty crime. He was 
prosecuted for handling a stolen watch and 
ended up in the care system. He was moved 
around 4 care homes and was subjected to 
violence and sexual assaults. This led him 
to a sentence in the Medomsley detention 
centre in County Durham. In Medomsley he  
met and was very seriously sexually abused 
by a senior prison officer. Understandably 
Kevin was deeply traumatised when he left 
the detention centre at the age of 18 and 
spent a few years in trouble with the law. 
He gradually made a life for himself and 
became a self employed businessman 
working in the security industry. Kevin was 
only able to cope with these traumatic 
experiences by blocking from his mind the 
memories of violent abuse and sexual 
assaults. 
 
Kevin's memories were re-awakened when 
he met his main abuser in the street in York. 
He fell to pieces and was desperate for help. 
He spoke to the police about the abuse and 
contacted a solicitor who pursued the case 
through the court system and got Kevin the 
compensation he deserved. 
 
Kevin was luckier than most who suffer 
terrible sexual abuse. He learned to keep 
his anger and rage at the back of his mind 
(or as he puts it "locked in a box in the 
attic").  
 
Take another man, Rob, as an example. He 
suffered serious sexual assaults from a 
priest at a Catholic school between the ages 
of 13 and 16. When he left the school he 
found it impossible to tell anyone about the 
abuse. Why would they believe a "bad boy" 
? The police would not take him seriously. 
His coping strategy was to drink heavily, 
take drugs to try to block out the memories 
but he also used violence to express his 
feelings. He routinely got into fights as a 
way of dealing with feelings he didn't 

mailto:David.greenwood@switalskis.com
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understand. He has spent a lot of time 
inside and has only now, with the help of a 
counsellor set the record straight by 
contacting a lawyer. I am helping Rob make 
sense of his ordeal and he is on course to 
get enough compensation to help with really 
good counselling and a proper education. 
 
Kevin and Rob are typical of thousands of 
men most of whom have been silent for 
years, trying in their own way to figure out 
what brought them to where they are today. 
The overwhelming feeling of abuse victims 
after going through a compensation case 
has been positive. Just confronting the fact 
that it happened is a good start.  
 
Professional assistance from counsellors 
and lawyers can go a long way to a better 
self-understanding and a better quality of 
life.  
  

What can ACAL do to help ? 
  
We are still a long way from the nirvana of 
abuse victims getting access to unlimited 
therapy at the point when they need it the 
most and we still need to work on a reliable 
way to fast track abuse victims through the 
NHS system. I have seen too many clients 
become overwhelmed and suicidal through 
a lack of an outlet such as therapy.  
  
If you have any ideas or solutions that ACAL 
could sponsor as a campaign please get in 
touch with me or the ACAL office. 
  
David Greenwood is the head of the child 
abuse team at Switalskis LLP and a 
member of the ACAL exec. 
E mail : David.greenwood@switalskis.com 
 

 
 

 
 

Confronting an uncomfortable truth: Not all alleged victims 
of false accusations will be innocent! 

 

Dr Michael Naughton 
 

Introduction 
 
This short article reports on some of the main points of the talk that I gave at the FACT Winter 
Conference 2007, St Chads, Birmingham. It questions FACT’s central claim that the vast 
majority of complaints of child abuse made against carers and teachers are fabricated and/or 
exaggerated. It provides an outline of the ‘typology of prisoners maintaining innocence’ that I 
have created to assist the efforts of the Innocence  
 
Network UK (INUK) to ensure that member innocence projects do not receive unreliable 
referrals for their case investigations. It, then, puts the ‘typology’ to work, proposing that FACT 
confronts the uncomfortable truth that some FACT members may not be innocent, that some 
members of FACT may be supporting alleged innocent victims of false accusation who may not 
be innocent, and that FACT should devise means to identify members who may not be innocent 
to ensure that it supports only those that are likely to be innocent. Following this, the article 
engages with the two main responses to my talk in the discussion that followed – that FACT 
takes members on trust that they did not abuse the children that they were accused of abusing, 
and that to engage in identifying potential abusers within the membership of FACT is 
tantamount to ‘cowering to power’. I want to stress that this discussion is offered in the interests 
of initiating and stimulating a debate within FACT, specifically, and the wider world of 
miscarriage of justice support organisations, more generally, about the need for rigour in the 
way that organisations aligned with the innocence movement construct and convey their 

mailto:David.greenwood@switalskis.com
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message if they are to be taken seriously and have any possible impact at all in effecting the 
changes that we all desire. 
 
 

Are the vast majority of complaints of child abuse against carers and 
teachers exaggerated? 
 
On the FACT website under ‘What We Do’ it states: 
 
‘F.A.C.T. recognises that, tragically, some children are abused - including sometimes by carers 
and teachers. Abuse of children…is always wrong. Those who abuse children deserve to be 
punished. However, in recognising that abuse does occur, it is our belief that it does not occur 
on the scale that is claimed. We believe the vast majority of complaints made against carers 
and teachers have been exaggerated, and that significant numbers of them have been 
fabricated, and are entirely false (9 October 2007, my emphasis). 
 
There are three parts to the foregoing assertion that will be considered in turn – a telling 
reference to child abuse, an empirical question of the likely scale of false accusations, and, a 
declaration that claims of child abuse by carers and teachers are exaggerated. 
 
First, the reference to child abuse in the above quotation is described as ‘telling’ because it 
betrays the state of the power relations between the opposing sides in the struggle between 
what has been dubbed the ‘child protection community’ on one side, and supporters of alleged 
innocent victims of false accusations of abuse on the other. The sides can be distinguished by a 
total neglect of the possibility of false accusations by child protection advocates (look on any 
child protection website), although the false accusations side of the equation go to great lengths 
to state that it is against child abuse in any form. The child protection community does not need 
to acknowledge the possibility of false accusations because it is in the driving seat; whilst the 
false accusations community is very much the passenger, attaching its claims to the dominant 
discourse of child protection to have any voice at all. This is important and, as will become 
evident in what follows, meaning that FACT need to find effective ways to engage the child 
protection community to take on-board the harm caused by false accusations. 
 
Second, to state that the ‘vast majority of complaints made against carers and teachers have 
been exaggerated, and that significant numbers of them have been fabricated, and are entirely 
false’ requires empirical validation in the form of statistical evidence. Instead, a stated collective 
‘belief’ is offered on behalf of FACT members that abuse against children does not occur on the 
scale that is claimed which cannot be substantiated – beliefs are no substitute for hard empirical 
evidence. Where is the evidence that abuse against children does not occur on the scale that is 
claimed? How do FACT know that the vast majority of complaints against carers and teachers 
have been exaggerated and that a significant number of them have been fabricated and are 
entirely false? Why should these claims be believed by members of the public, the judiciary 
and/or governmental policy makers? If these fundamental methodological questions cannot be 
answered, the truth claims and ‘beliefs’ held and put forward on behalf of FACT will not be taken 
seriously. Alternatively, forms of evidence and analysis need to be provided that give 
appropriate support and credence to such contentions or FACT will have little effect in the 
debates that it seeks to engage. 
 
Third, to say that something is ‘exaggerated’ is not the same as saying that it is fabricated or 
entirely false. As I said on the day, if I slap a person, for example, who then reports to the police 
that I thumped her/him as hard as I could, it may well be exaggerated but it does not mean that 
a physical assault did not happen. How things are relayed from one person to another is highly 
subjective; what one person may believe is a little slap, another, who may be on the receiving 
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end, may interpret the occurrence differently and in more significant terms; and, it is also 
possible that some people interpret a hard thump as a minor event and that some victims of 
abuse may not report the abuse due to their lived experiences and personal threshold of abuse 
toleration. 
 
 

The typology of prisoners maintaining innocence 
 
The typology of prisoners maintaining innocence (which is also relevant to alleged victims of 
wrongful conviction who do not receive a custodial sentence) is a work-in-progress construction 
that I have devised as part of my work with the Innocence Network UK (INUK) in an attempt to 
provide reliable referrals to member innocence projects for further investigation. It stems, 
equally, from my concerns that befall all who attempt to support alleged innocent victims of 
wrongful convictions, i.e. the accusation that we believe and take on trust (discussed further in 
the next section) that all alleged victims are innocent. In this sense, the typology of prisoners 
maintaining innocence is a practical demonstration that we (the INUK) do not just believe all 
who claim innocence but, rather, employ a rigorous screening process that separates prisoners 
(or alleged innocent victims of wrongful conviction) who are clearly not innocent from those that 
may be innocent.  
 
In essence, applicants to the INUK are sent a detailed questionnaire that asks, for a full account 
of the basis of their innocence, among many other things such as the prosecutions case against 
them, their defence case, appeal history, parole status, and so on. From an analysis of the 
INUK questionnaires, a range of reasons and motivations for why convicted people say that 
they are innocent when they are not have, thus far, emerged. These range from those that 
maintain innocence in the hope that they will overturn their cases on an abuse of process (to 
acknowledge guilt effectively forecloses such a possibility); it includes those who are ignorant of 
criminal law and do not know that their behaviour is criminal, such as the applicant convicted of 
a joint enterprise crime who believed that because he did not actually hit the security guard that 
he was guilty of attempted robbery only and innocent of the murder he was jointly convicted for; 
it includes those who know that their actions constitute a criminal offence but disagree that it 
should, such as the applicant who believed that because he had video evidence that his former 
girlfriend had once consented to have sex with him he could never be guilty of rape; and, it 
includes cases where innocence is maintained to protect loved ones from the knowledge that 
they were lied to by the perpetrators of crime, such as the man who promised his mother that he 
would never commit another burglary and claimed that he had been ‘fitted-up’ by the police 
when he was reconvicted for a subsequent burglary, It was only when his mother had died that 
he admitted his guilt for his crimes. 
 
At the same time, some alleged victims of wrongful conviction and/or imprisonment that say that 
they are innocent may be telling the truth. The criminal justice system is riddled with flaws, 
revealed in successful appeals against criminal conviction: police officers transgress procedures 
(e.g. Cardiff Newsagent Three) and have even been shown to make deals with suspects for 
incriminating evidence to obtain criminal convictions (e.g. Bob Dudley and Reg Maynard); 
prosecutors fail to disclose vital evidence (e.g. John Kamara, the M25 Three, Cardiff Three); 
forensic science expert witnesses exaggerate or make mistakes (e.g. Sally Clark, Angela 
Cannings, Donna Anthony), people make false accusations (e.g. Mike Lawson, Basil Williams-
Rigby, Anver Sheikh, Warren Blackwell); and defence lawyers can fail to adequately represent 
their clients (e.g. Andrew Adams). 
 
It is submitted that embracing the typology of prisoners maintaining innocence, honestly, whilst 
sustaining, also, that the flaws in the criminal justice process mean that it is possible that 
alleged victims of false accusations may be innocent does not detract from the forcefulness of 
the counter-discourse against false accusations and/or wrongful convictions. On the contrary, it 
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only adds to it by taking seriously the possibility that people say that they are innocent for a 
variety of reasons when they are not, forcing ‘the other side’ to also recognise and take 
seriously the reality of false accusations/wrongful convictions, something that it has, hitherto, not 
engaged with at all. 
 
 

Should alleged victims of false accusations of abuse against children be 
taken on trust? 
 
One of the main objections to my proposal that FACT members should be screened to eliminate 
the possibility that they are not innocent was that as the NSPCC (National Society for the 
Prevention of Cruelty to Children), police and courts, for instance, take accusations of abuse 
from children on trust that it is reasonable, therefore, that FACT take members on trust, 
although they have recently been required to sign a warrant that they have never abused a 
child. 
 
This position is problematic for at least the following reasons. First, logically speaking, if the 
argument is that there is a problem with organisations such as the NSPCC and/or agencies of 
the criminal justice system such as the police taking complaints of abuse on trust, then it does 
not follow that FACT should also adopt a similar incredulous position – two wrongs certainly do 
not make a right. Second, we have to remember that the FACT warrant is a recent requirement 
and are we really to believe that a person who could abuse a child would be unwilling to sign the 
FACT declaration? Third, as indicated in the typology of prisoners maintaining innocence above, 
it is possible that FACT members could sign the declaration believing for reasons of ignorance 
of criminal law that they are, in fact, innocent. It is also possible that members may disagree that 
their actions should be criminal or may even say that they are innocent to protect children, wives 
or parents, for instance, from the stigma of being related to a convicted pedophile, possibly the 
worst type of crime to be accused and/or convicted for. Fourth, it is not the case that all children 
who make complaints of abuse are believed on trust. The National Association of 
Schoolmasters Union of Women Teachers (NASUWT), the largest union representing teachers 
and headteachers throughout the UK, for instance, reports that: 
 
‘…over the last few years there have been 2,316 allegations against NASUWT members alone. 
Of the 2,231 which have been concluded, in a staggering 2,116 cases either no grounds were 
discovered for prosecution or the allegation was not proven at court’ (NASUWT website, 16 
October 2007). 
 
Leaving aside the argument that just because something was not proven in court does not, 
necessarily, mean that the claim of abuse did not occur, this indicates that FACT’s assertion 
that the vast majority of complaints against teachers for abuse are false may have some sound 
statistical support. However, it does not support the claim that complaints of abuse by children 
are taken on trust, as the vast majority do not lead to prosecution and/or convictions. It is one 
thing to acknowledge that false accusations can and do occur and that innocent people can and 
are wrongly convicted and/or imprisoned and quite another to accept on trust all those who 
claim that they have been falsely accused. There is a world of difference between the reality 
that the criminal justice system is a human system in which mistakes and/or intentional forms of 
malpractice and misconduct occur and a commitment that, therefore, any and all who claim to 
be innocent are accepted as innocent. As was disclosed in the discussion, evidence, albeit 
anecdotally, does exist of applications for membership of FACT that have been turned down 
because of suspicions that they were not innocent. This needs to be formalized and more widely 
communicated in the interest of enhancing the credibility of the organisation and warding off 
charges that there is no attention paid at all to the possibility that those who seek support from 
FACT may not be innocent and that members are admitted entirely on trust. 
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Cowering to power? 
 
Related to the apparent reluctance to devise proactive methods for restricting FACT 
membership to those who can satisfy a more stringent test of their claim of innocence, it was 
claimed that to introduce such a system would just be ‘cowering to power’, persecuting still 
further innocent victims who have already suffered enough. My immediate response to this 
notion is that entrenched standpoints that are unwilling to concede the truth that some people 
who say that they are innocent of the crimes for which they have been accused, charged or 
convicted when they are not will remain on the margins and have little impact, if any, in the 
struggle for power to change the way things are. 
 
Alternatively, I would simply argue that it is in the interests of the truly innocent that they can 
show that they are not associated with a group of alleged victims or an organisation that takes 
little care to ensure that its membership does not contain members that fall within the various 
categories of non-innocence listed in the typology of prisoners maintaining innocence. 
Simultaneously, FACT’s stated belief in the indivisibility of justice - for those who are abused as 
children (and their families) and for those who are falsely accused of abuse (and their families) - 
would appear more meaningful and credible. 
 
Historically, all prisoners maintaining innocence/alleged victims of wrongful conviction have 
been labelled as ‘deniers’, without any attempt by the agencies of the criminal justice system to 
determine the complex nature of the problem and the varied reasons for why people say that 
they are innocent. The typology of prisoners maintaining innocence starts to redress this 
neglect, providing, I believe, a powerful case that the agencies cannot (and should not want to!) 
side-step. Yes, some prisoners maintaining innocence/alleged innocent victims of wrongful 
convictions are not innocent and this must be taken seriously by both sides. At the same time, 
some prisoners/alleged innocent victims of wrongful convictions may well be innocent, which 
also need to be taken seriously by both sides. This is not cowering to power, it is to confront 
power! 
 

Conclusion 
Although the foregoing has been pitched in terms of the organisation FACT and around issues 
pertinent to false accusations, the points made relate, generically, to all groups and 
organisations that stand against the wrongful conviction and/or imprisonment of the innocent. It 
is incumbent upon all allied with the innocence movement to resist any and all accusations that 
we are a refuge for the guilty by being proactive in being as rigorous as we can be about the 
people that we assist or support. The flaws with the criminal justice system are many and are 
well documented. As such, we are on firm ground in our shared central quest to raise 
awareness of such flaws, assist innocent victims to overturn their convictions and reduce the 
possibility of such wrongful convictions befalling others in the future. However, our cause is only 
weakened, not furthered, by exaggerated claims that are unsupported. We should not be 
reluctant to speak truth to power, acknowledging that some alleged innocent victims of false 
accusations, wrongful convictions and/or imprisonment may not be innocent. On behalf of those 
who are innocent, however, we should do all that we can to demand that they be heard. 

 
 



Page 27 of 28 
 

 
 
 

Membership News 
 

NOTICE OF ANNUAL GENERAL MEETING OF THE 
ASSOCIATION OF CHILD ABUSE LAWYERS ON 

 

Friday 18th October 2013 AT 2.00 P.M  
 

AT THE OFFICES OF 
 

Panonne & Partners, 123 Deansgate, Manchester, M3 2BU 
Tel : 0161 909 3000 

 
AGENDA:- 

 
1. Agreement of minutes of previous meeting 
 

2. Co-ordinator’s report  
 

3. Treasurer’s report – approval of accounts for the year ended 28th February 2013  
 

4. To elect nominated officers to the Executive Committee:- 
 

The following have been nominated:- 
 

 Richard Scorer 

 Peter Garsden - President 

 Tracey Storey  

 David Greenwood 

 Jonathan Wheeler – Treasurer 

 Alan Collins 

 Patrick Ayre 
 

5.  ‘Diagnosing trauma: Differences between ICD, DSM and amendments to DSM-V 
A talk given by Professor Jane L Ireland, Violence Treatment Lead, high secure 
psychological services, Ashworth Hospital and Professor in Forensic Psychology at 
the University of Central Lancashire 
  

6. ‘It’s our life; reclaiming our past’.  A talk given by Darren Coyne, Projects and 
Development, the Care Leavers Association  
 

7. Discussion as to ACAL’s work – its basic work for survivors of abuse – links with other 
organisations - aims – campaigns.  

  
8. Any other business 

  

(CPD hours: 2) 
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THE ASSOCIATION OF CHILD ABUSE LAWYERS 

 
 
The Association of Child Abuse Lawyers (ACAL) provides practical support for survivors and professionals working 
in the field of abuse. Formed 14 years ago, ACAL maintains a telephone help line and web site presence to sign-
post survivors of abuse to lawyers who have the expertise and experience to assist them in obtaining the redress to 
which they are entitled. ACAL also campaigns in this area, and provides training, a mentoring service for members, 
access to data bases and an information exchange to members to assist them in their work. ACAL’s membership is 
made up of solicitors, barristers, psychiatrists and social work experts who are all specialists in this field. 
 
Student Member 

 Cost: £40.00 

 Benefits: Website, AGM, Workshop, Newsletter 
 
Non-practicing member, e.g. Experts 

 Cost: £85.00 

 Benefits:  Website, AGM, Workshop, Newsletter 
 
 Barrister Member 

 Cost: £85.00 

 Benefits:  Website, AGM, Workshop, Newsletter, Database, Experts Register 
 
Sole Practitioner Member 

 Cost: £85.00 

 Benefits:  Website, AGM, Workshop (3 CPA Hours), Newsletter, Database, Experts Register 
 
Small Firm (5 partners or under) Practitioner Member 

 Cost: £100.00 

 Benefits:  Website, AGM, Workshop (3 CPA Hours), Newsletter, Database, Experts Register 
 
Other Practitioner Members 

 Cost: £150.00 

 Benefits:  Website, AGM, Workshop (3 CPA Hours), Newsletter, Database, Experts Register 

  
Phone:  020 8390 4701 
ACAL website:   www.childabuselawyers.com 
E-mail:  info@childabuselawyers.com 

 
 
Disclaimer 

This material may not be reproduced in any form without the prior permission of ACAL. 
The material cannot stand on its own and is not intended to be relied upon for giving advice in specific cases. 
 
ACAL cannot give advice on the law in relation to particular cases. 
 
To the extent permitted by law, ACAL will not be liable by reason of breach of contract, negligence, or otherwise for 
any loss of consequential loss occasioned to any person acting omitting to act or refraining from acting in reliance 
upon the material arising from or connected with any error or omission in the material. 
 
Consequential loss shall be deemed to include, but is not limited to, any loss of profits or anticipated profits, 
damage to reputation, or goodwill, loss of business or anticipated business, damages, costs, expenses incurred or 
payable to any third party or any other indirect or consequential losses. 


