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President’s Piece – March 2014 

 

I write this piece on the same day that I 

am invited as a guest of Eclipse 

Proclaim, our case management 

suppliers and headline sponsors of the 

Manchester Legal Awards 2014. It will 

be another of those stuffed shirt 

dinners that I detest. Here at QSAGM 

we are taking a year’s break from 

awards. It does remind me, however, 

to congratulate all those excellent 

member firms who have won awards 

this year. There may be other awards 

our esteemed members have won 

which I am not aware of (I thus 

apologise in advance for any 

omission). David Greenwood, of 

course, is a past winner of solicitor of 

the year at the PI Awards, and this year 

scooped Personal Injury Team of the 

Year at the same awards for his new 

firm Switalskis. Last year Pannone won 

PI Team of the Year headed up by 

Richard Scorer. Pannone (now Slater 

Gordon) are in the shortlist again this 

year. So well done David and Richard, 

and good luck Richard. I also ought to 

mention Richard’s book “Betrayed” 

(just in case he mentions it first) all 

about Litigation with the Catholic 

Church which comes out on 27th 

March. 

 

I was looking back at my piece in the 

October newsletter and noticed that, 

President’s Report 

 
inevitably. I mentioned the Jackson 

reforms. Whilst we hear of mergers, 

acquisitions, and administrations 

daily, I get the feeling that the panic 

which seems to have beset PI for the 

last 2 years is finally subsiding a little, 

as we get used to the new regime. 

Whilst we thought that proportionality 

was to be the stick we would be 

beaten with, it now seems that relief 

against sanctions is flavour of the 

month. Diarying, efficient case 

management systems, and paranoia 

seem to be the way to go.  

 

We have not yet encountered a costs 

budget hearing, but we have several 

on the horizon. Perhaps an article 

from Sue Nash of GLCS – one of our 

esteemed members and a Costs 

Lawyer may benefit us? If anyone has 

anything to add, please email me and 

I will post it on the Website as a News 

Story. 

 

Woodland v Essex County Council 

 

I must mention the case of 

Woodlands v Essex County Council 

[2013] UKSC 66, a summary and full 

text of which is in the members area 

of the website, together with a very 

good commentary from David 

Greenwood. The Supreme Court, as I 

am sure you all know, handed down 

judgment just before Christmas 2013. 

It was a triumphant case for 

Claimants, which, in the views of 

many, paves the way for new rights of 

action. 

 

Difficult though it is to summarise, it 

imposed liability on a local authority 

for the liability of independent 

contractors in limited circumstances 

on the basis of the long standing 

 

  

  

  

By Peter 
Garsden 
President, ACAL 
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principle of the non-delegable duty of care. The case involved the severe injury of a child during a 

swimming lesson where the instructor allegedly negligent was not insured. The criteria for the duty to 

apply is well summarised in the UKSC Blog:- 

 

1. the claimant is a patient or child or some otherwise vulnerable or dependent person; 

2. there is an antecedent relationship between the claimant and the defendant which puts the 

claimant in the care of the defendant and from which it is possible to assign to the defendant a 

positive obligation actively to protect the claimant from harm (as opposed to a duty simply to 

refrain from harmful conduct); 

3. the claimant has no control over the defendant’s performance of that obligation; 

4. the defendant has delegated some part of its function to a third party, who has assumed some 

custody or care of (and thus also some degree of control over) the defendant; and 

5. the third party has been negligent in the exercise of that delegated function. 

 

I have read commentaries by various Defendant solicitors in their blogs and articles. They all point to the 

way in which this case could improve the prospects of Claimants in allegations of abuse by foster 

parents, who previously were in a difficult legal position by virtue of the case of S v Walsall Borough 

Council (1985) 1 WLR 1150. The law, however, is unclear at the moment. The duty, as pointed out by 

Lady Hale, will develop on a case by case basis. As an association, therefore, we are anxious for a 

precedent on the subject. 

 

Here at QSAGM we are currently looking at:- 

 

1. Any institutional cases such as Bryn Alyn, where there was an insurance challenge by the 

Defendants on the basis that, the home was owned by an abuser who failed to disclose his own 

abuse, and therefore breached his duty of good faith to the insurer. 

2. Foster Care cases. 

3. Cases where the insurance policy of the home in question cannot be found. 

 

If you have a suitable case which may help clarify the law, and which is going to appeal, please let us 

know, so that we can use it as a precedent. Even interesting settlements can assist develop this area of 

law. Please send summaries to headquarters and we will publish them. 

 

Campaigns 

 

Mandatory Reporting continues apace. I spoke at a meeting of academics, governments officials, 

experts, and survivors at the Institute of Advanced Legal Studies in London. I have written an article for 

their spring newsletter which summarises the law in other countries – particularly USA – whether there 

is space for it in this newsletter remains a decision for the editor. We hope that the paper will pave the 

way for a change in the law. 

 

Care Records – we are in the middle of helping government write revised guidelines for local authorities 

in partnership with the British Association of Fostering, Barnados, the Care Leavers Association, and 

Baroness Lola Young, who has taken the lead in the House of Lords. Already there appear to be changes 

in the way Local Authorities treat the redaction of records particularly in light of the Durham v Dunn Case 

(again on our website). 

 

Legal Aid – remains a problem. Despite a lot of lobbying, and pressure we still have a situation where 

legal aid applications submitted last April have still not been considered. Please write to your MP and 

complain. There is a precedent letter on the website. 

 

© Peter Garsden, QualitySolicitors Abney Garsden www.abuselaw.co.uk Email peter@abneys.co.uk 

 

March 2014. 
  

 

http://www.abuselaw.co.uk/
mailto:peter@abneys.co.uk
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Clearing the fog: What Durham v Dunn means for social care experts 
Durham County Council v Dunn [2012] EWCA Civ 1654 (13 December 2012) 

 
By Patrick Ayre 

I have been preparing social care reports in 

the fields of child welfare and child 

safeguarding for the last decade or so and, 

throughout this period, one of my most 

constant companions has been a sense of 

frustration and irritation engendered by the 

heavy handed approach to redaction adopted 

by most of the local authorities with whose 

files I have been grappling. Imagine, then my 

pleasure, when I read that, subject to the test 

of necessity being negotiated successfully, I 

might expect to start to receive unredacted 

files without the instructing solicitor having to 

fight for them.  It might be a slight 

overstatement to suggest that my heart leapt 

like a startled hind but my step was, certainly, 

just a little lighter and my head less bowed. 

 

As a social care expert, the problems 

presented for me by redacted files are many. 

The most obvious is trying to make any sense 

of what is going on. My principle task is to 

evaluate whether the actions of the Defendant 

were those to be expected of a reasonably 

competent local authority and this task can be 

rendered difficult by even the most 

circumspect and restrained redaction regimes, 

restricted, for example, to simply removing 

third party names. It is difficult to construct a 

clear and coherent account of who did what to 

whom when, if many of the whos appear as 

nothing more than long black rectangles. In 

one recent example on which I had the 

pleasure to work, the Defendant redacted the 

names of all the third parties, then for good 

measure removed the names of the parents 

and siblings, and. for the sake of consistency 

presumably, the names of its own officers as 

well! 

 

However, unfortunately, in my experience, 

redaction has very seldom been restricted to 

the removal of names alone. The redaction of 

whole paragraphs, indeed of entire pages, is 

common practice. Whilst it may well be that 

none of the material contained in these 

redactions is directly relevant, their removal 

may render what remains effectively 

unintelligible as the discourse no longer 

makes sense. Apparent lack of common sense 

on the part of the redactor is a frequent 

irritation. I have known otherwise apparently 

sensible local authorities to consider it 

appropriate to remove all the material relating 

to any siblings of the Claimant who were not 

directly involved in the claim. Clearly, in a child 

protection case, what the Defendant did, or 

failed to do, to protect a sibling may have a 

considerable bearing on what intervention was 

owed to a Claimant. If Child A alleges sexual 

abuse and is protected by being removed from 

the home, one would need a very good 

explanation if the same protection was not 

afforded to her sibling the Claimant, whether 

or not the Claimant also alleged abuse.  

Concerning as it is to be reduced to guessing 

at meaning because of draconian redaction, it 

is more concerning still when one encounters 

evidence that the redaction of certain sections 

might have been motivated less by a desire to 

respect third party privacy and more by a 

desire to conceal professional error. In a 

recent example of this, I wrote a report based 

on redacted files but was fortunate that the 

solicitor did battle with the Defendant for an 

unredacted version. When I compared the two 

versions, I identified, inter alia, a passage in 

which a senior social worker recorded that he 

had applied pressure on the father of a young 

man to resume his care despite the fact that 

the father had repeatedly been violent towards 

him, and continued in the same manner after 

his return. It later transpired that he had also 

been sexually abusing him. No third party was 

involved in the redacted discussion, but it had 

nonetheless been removed from the version 

originally received. Redacted from the same 

file was a passage in which the police advised 

that the Claimant should not be returned to his 

father’s care without thorough assessment 

and a passage suggesting that the father was 

thought to have abused his own brothers. 

More than enough obstacles stand in the way 

of justice for young people failed by the 

safeguarding system, so I suspect that we will 

all breathe a sigh of relief that redaction will, in 

most cases, no longer be one of them.  

 



Page 4 of 24 
 

BREAKING THE SILENCE 

by Duncan Craig (Chief Executive Officer) 

Survivors Manchester 

There are a 

number of dates 

that are important 

to me. The 5th 

February 2009 - 

because that is 

the date on the 

certificate from 

Companies House 

of formal 

incorporation; the 

6th December 

2011 - because 

that is the date that Survivors Manchester 

became registered with the Charity 

Commission England & Wales; and more 

recently the 13th February 2014 - because 

that is the day that we well and truly broke the 

silence of the sexual abuse, rape and sexual 

exploitation on boys and men in the UK. This is 

the day that we got formal recognition by the 

Government, through the Ministry of Justice 

campaign and announcement of half a million 

pound’s worth of funding that organisations 

such as Survivors Manchester will be able to 

apply for at some point within the year. 

 

I say ‘we’ got formal recognition because the 

organisation I founded and am proud to be the 

current guardian of, Survivors Manchester, 

was at the centre of much of the media. But I 

also use the word ‘we’ to refer to male 

survivors of sexual abuse and rape, of which 

I’m one.  

 

Since before 2009, I have been fighting to 

have male survivors voices heard, both mine 

and others, so it was a true victory to be able 

to be visible on BBC, ITV; in The Guardian, The 

Telegraph, The Mirror; Independent; and be 

heard on Radio 5, BBC Manchester, Real 

Radio and many others. Hearing the name, 

Survivors Manchester, over and over again 

was also a real victory because getting the 

organisation up and running has been a fight 

in itself. A fight to be recognised, a fight to be 

heard, a fight to get support to run, and a fight 

to get the funds we need to continue. 

 

Survivors Manchester is a survivor-led 

organisation supporting male survivors (18+) 

living in Greater Manchester who have 

experienced sexual abuse, rape or sexual 

exploitation at any point in their lives. We aim 

to aid boys and men to move on from those 

unwanted experiences and begin to make 

choices that are based on the present and not 

the past. We do this by providing our services 

users with spaces that they can feel safe and 

in control, whether that is on the end of an 

email or telephone, or in a 1:1 emotional 

support or psychotherapy session, or even in a 

bigger space such as one of our peer-support 

groups or health and well being activities. 

 

Since opening the doors we have directly 

supported over 450 individuals, along with 

wives and girlfriends, partners and friends, 

and many many professionals. We have also 

trained over 800 initial response Police 

Officers for Greater Manchester Police in 

working with male victims; ran workshops for 

housing workers, counsellors, 

psychotherapists, doctors, prison staff; spoke 

at conferences across the UK on subjects such 

as male rape, working with child abuse 

survivors, and sexual exploitation of trafficked 

men; and had the honour of taking a position 

on many strategic partnership boards and 

forums, including the Home Office UK Sexual 

Violence Forum, CPS Scrutiny Panel, St Mary’s 

SARC, and GMP Operation Talon. 

 

Recently, we have also undertook two pilot 

projects: ‘Safer Streets’ – which is an street 

based outreach project engaging with young 

men at risk of sexual exploitation and 

interrupting child sexual exploitation; and ‘The 

Safe Room at Risley’ – a peer-support group 

for male survivors in the prison population in 

HMP Risley. Independent report’s have been 

commissioned for both projects to review the 

activities and outcomes to ensure that we are 

performing at our very best. 

 

It’s important that we continue to build 

partnerships within the community, use the 

expertise that is available to us and respond to 

the needs of the male. 

 

But all of this comes at a price and in this 

current economic climate, getting people to 

put their hands in to their pockets to hand 

over money to an organisation dealing with an 

issue no one likes talking about is tough. 



Page 5 of 24 
 

Getting companies to help out is even harder 

– with one HR Manager saying to me “no one 

wants to be attached to that issue, unless it’s 

helping women” – something we have gotten 

used to over the past five years. Where is 

channel 4 and the Secret Millionaire when you 

need him/her I find myself wondering. 

 

Zurich Community Trust (part of Zurich UK) 

have been one of our most loyal supporters, 

giving us a small pot of money to fund our 

group activities and their time to help us 

develop as a charity, after all, we are only 5 

years old and toddlers need a loyal friend to 

guide the way. 

 

No boy or man should ever have to stay silent 

and from a purely economic point of view, the 

cost of silence is staggering. Our own Social 

Return on Investment (SROI) report, kindly 

researched and written by Zurich UK, has 

proven that the value of the outcomes of the 

work of Survivors Manchester in 2012/13 was 

£13 million, approx £137,000 per person 

supported which means that for every £1 

invested in the organisation, we generate 

£177 value for stakeholders. It’s a no brainer 

– helping men deal with these issues will cost 

less than ignoring them. 

 

So to everyone reading this article I ask you a 

simple question... 

 

What can you do to 

help us to keep on 

breaking the 

silence? 

 

 

 

 

 

 

 

 

 

 

 

 

 

To refer to Survivors 

Manchester please 

contact support@survivorsmanchester.org.uk 

or telephone 0161 236 9025. For more 

information, go to our website 

www.survivorsmanchester.org.uk 

 

 

 

 

An apology should be a legal remedy in child abuse claims 

By Zahra Awaiz-Bilal of Bolt Burdon Kemp Solicitors 
 

I recently represented a client in his claim for the abuse he had suffered at the hands of his primary 

school head teacher.  His main objective in bringing the claim was to seek closure; he needed 

acknowledgement that what had happened to him was wrong and this was more important to him 

than any compensation he may recover. To this end, he sought an apology from the defendant.  

However, the defendant’s solicitors rejected this request on the basis that it was neither a legal 

requirement nor a requirement of the civil claim. Instead, they increased the settlement figure by 

£5,000. Whilst the claim was successful, the outcome left my client somewhat deflated.  This led me 

to consider the value of an apology to victims of child abuse and the reasons for the defendants’ 

continuing reluctance to comply with a request for an apology in these cases.  

 

The importance of an apology is well recognised in philosophy and religion, and apologies have 

always played a vital role in social discourse. There is a general societal expectation that the 

wrongdoer should, at the very least, apologise to those who are harmed by his actions and a failure 

to apologise is objectively insulting and disrespectful and can antagonise the victim.  This exchange 

of harm followed by an apology takes place on a daily basis, from playgrounds to world affairs. World 

leaders, politicians, sports heroes, actors and other celebrities often offer apologies for various 

wrongs, recognising that people value remorse and apology because they heal psychological wounds 

mailto:support@survivorsmanchester.org.uk
http://www.survivorsmanchester.org.uk/
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and reconcile damaged relationships1. As such, apologies are concerned not just with individual 

dispositions but they also reaffirm societal norms.  

 

Strong emotions are often involved in child abuse claims because of the nature of the victims’ 

injuries; they have experienced a violation of their dignity and betrayal of trust, which leads to 

complex emotional and psychological injuries. As such, they are driven more by the need to heal than 

financial needs because, as the influential British writer G K Chesterton noted, “the injured party 

does not want to be compensated because he has been wronged; he wants to be healed because he 

has been hurt”.  Monetary damages that are awarded in child abuse claims can compensate victims 

for tangible losses such as loss of income and treatment costs but they cannot redress the 

emotional and psychological harm caused as result of the abuse; apologies, however, provide moral 

recompense by addressing the very personal nature of the harm suffered by the victims.   

An apology can play an invaluable role in the healing process for victims by responding to their 

psychological needs; whilst it cannot change the past it can affect perceptions of the past and help 

ameliorate the future. An apology can restore the victims’ dignity by validating their experience and 

confirming that they did not do anything wrong.  Consequently, the shame they felt as a result of the 

abuse can be transferred to the abuser.  

 

As well as benefitting the victims, an apology can also be beneficial to defendants; courts treat 

apologies favourably and it can be a mitigating factor in assessing the level of damages to be 

awarded. It can play an important role in facilitating settlement by influencing settlement 

negotiations and victims’ willingness to accept settlement.  This in turn can minimise the costs of 

litigation. As Stephen Goldberg et al point out “the first lesson of dispute resolution that many of us 

learn as children is the importance of apologising” and highlight further that “many mediators have 

had one or more experiences in which an apology was the key to a settlement that might otherwise 

not have been attainable”2. 

 

In some cases, an apology can even prevent litigation. A study in relation to clinical negligence 

claims found that 37% of claimants who brought claims against their doctors would not have done 

so if they had received an apology and an explanation for their injury3.  

 

Furthermore, as an apology is a moral act and an act of good conscience which demonstrates 

respect for the victims, defendants can also improve their reputations through an apology. This 

objective has certainly prompted religious institutions to proffer public apologies for actions that 

damaged their reputations; the most recent of these being issued by the Church of England for 

abuse in the Diocese of Chichester.  

 

The potential that apologies have as a reparatory function for victims and for contributing to the 

resolution of legal disputes is, at present, overshadowed by the defendants’ unfounded 

preoccupation with fears that an apology will lead to an adverse liability determination.  All solicitors 

want to protect their clients’ interests and therefore, defendant solicitors discourage their clients 

from apologising in case they incriminate themselves and the courts interpret their apology as an 

admission of liability.  However, whether an apology will have any persuasive force will depend, 

ultimately, on what is said and whether this helps to establish any of the elements of the case that 

must be proven4. I cannot see how an apology on its own can sufficiently determine liability; even in 

the presence of an apology the claimant will still have to satisfy the burden of proof and the court will 

need to look at all the facts of the case and review the strength of the evidence in the case as a 

                                            
1
 “Integrating Remorse and Apology into Criminal Procedure” Stephanos Bibas & Richard Bierschbach, Yale Law Journal (2004) 

2
 “Dispute Resolution: Negotiation, Mediation and Other Processes” Stephen B Goldberg et al. (3

rd
 edition 1999) 

3
 “Why do people sue doctors? A study of patients and relatives taking legal action” Charles Vincent et al. 343 The Lancet 

(1994) 
4
 “Apologising for Social Wrongdoing: Social, Psychological and Legal Considerations” Susan Alter (1999) 
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whole. Cases in the United States have highlighted this very point; where apologies were relied on as 

sole evidence of liability the courts ruled that this evidence was insufficient to prove liability5. 

Furthermore, the stage at which an apology is requested should also be taken into account. In my 

experience, claimants usually ask for an apology at the stage where settlement is being considered, 

by which time the issue of liability has been resolved either way.  Even if it has not, one could argue 

that an offer to pay damages to the claimant is no less reflective of the defendant’s culpability than 

an apology would be. 

 

Defendants in child abuse claims also argue against giving an apology on the basis that the officials 

who were responsible at the time when the abuse occurred have long since vacated their offices and 

they have nothing to apologise for. However, in my opinion, this argument is baseless. The apology, 

whether at the time or years later, is made by a representative or agent of the offending institution 

who is not personally implicated in what happened but who, by virtue of the office that he or she 

represents, has a certain responsibility6.   

 
Governments and other public organisations often apologise for historical wrongdoings, where the wrongs 

were committed by their predecessors. A striking example7 of this follows from what took place in Canada 

after the Japanese attack on Pearl Harbour in December 1941. The Allies were concerned about the presence 

of Japanese in North America, and Canada used the War Measures Act 1914 to take action against Japanese 

Canadians; thousands of men, women and children of Japanese origin were removed from their homes, held 

in internment camps and deprived of their property.  In the 1970s, the Japanese Canadian community began 

to seek redress.  In September 1988, over 40 years later, the Canadian Government formally apologised for 

the actions of the past. Prime Minister Brian Mulroney stated “I speak for members on all sides of the House 

today in offering to Japanese Canadians the formal and sincere apology of this Parliament for those past 

injustices against them, against their families, against their heritage”8. 

  

The importance of this apology to the Japanese Canadians and the role it played in their healing process was 

captured by the writer Joy Kogawa, who lived in the camps as a child, when he stated “a lot of us felt like we 

worked hard for the apology…it’s been acknowledged that what the government did was racist, and it was 

wrong, and it’s been put right; we can now cross over and we can no longer claim we are victims”9. 

 

The conclusion that apologies have a positive effect on the settlement of cases has led to the 

enactment of apology legislation in various jurisdictions around the world, including the United 

States, Australia and Canada, to primarily address concerns about apologies leading to liability.  Such 

legislation, which encourages apologies, is gaining support as more people recognise the moral, 

social and legal justifications for apologies and the need to incorporate apologies in certain cases.  

In child abuse claims, whether an apology is given rests very much on the moral sensibilities and 

“goodwill” of the defendants and if the request is denied there is not much that claimants can do to 

overcome the defendants’ intransigence.  This can exacerbate claimants’ feelings of powerlessness, 

which they would have experienced during the period of abuse itself.  

 

Not every victim feels that an apology is imperative but those who do deserve for their request to be 

given serious consideration.  When faced with such a request, instead of an outright refusal, which 

compounds victims’ distress, defendants should appreciate the significance of their moral obligation 

to apologise and carefully contemplate how the apology might influence a variety of decisions and 

the final outcome.  

 

At present apologies are available as legal remedies in limited situations only, such as cases of 

discrimination and defamation. Some tribunals can order defendants to apologise, where they find 

                                            
5
 Sutton v Calhoun 593 F.2d 127 and Senesac v Associates in Obstetrics & Gynaecology 449 A.2d 900  

6
 “Apologising for Social Wrongdoing: Social, Psychological and Legal Considerations” Susan Alter (1999)  

7
 Another striking example is East Germany’s apology in 1990 to Israel and to Jewish men, women and children for the 

Holocaust 
8
 “Relocation to Redress: The Internment of the Japanese Canadians” – http://www.archives.cbc.ca 

9
 “A Dark History in Canada: Japanese Internments” Audrey Magazine (November 2006) 



Page 8 of 24 
 

that an apology would be appropriate for a person who has been a victim of discrimination. Section 

1.4 of the Pre Action Protocol for Defamation expressly refers to the claimant’s right to an apology by 

setting out that “there are important features which distinguish defamation claims from other areas 

of civil litigation and these must be borne in mind… a Claimant will be seeking an immediate 

correction and/or apology as part of the process of restoring his/her reputation”i.   

 

I strongly believe that apologies should also be available as a legal remedy in child abuse claims 

where, as in cases of discrimination and defamation, the victims are seeking to restore their dignity 

and validate the hurt caused to their feelings.  There is a need for legal reforms in this area and I 

would advocate that, if a Pre Action Protocol for Child Abuse is enacted, it should contain a similar 

provision to that contained in the Pre Action Protocol for Defamation, to facilitate the social and 

therapeutic benefits of an apology to victims of child abuse. 

 
Contact No: 020 7288 4839  Email: zahraawaiz-bilal@boltburdonkemp.co.uk 

10 http://www.justice.gov.uk/courts/procedure-rules/civil/protocol/prot_def 

 
 

Abuse in Prep Schools and Music Schools 

By Jessica Standley 
 
In recent media there have been many reports of 

abuse in both prestigious music schools and within 

private/prep schools.  Since the Jimmy Savile 

Scandal was exposed we have seen a significant 

increase in victims having the confidence to speak 

out and report the abuse they have suffered. In 

particular there has been a significant increase in 

victims of abuse within fee paying schools.  Abuse 

within schools is not a new phenomenon however, 

the extent of abuse within schools, particularly 

preparatory/fee paying schools and music schools 

appears to be much more widespread than first 

thought.  

 

A case which has featured heavily in recent media 

involves sexual abuse at Caldicott Preparatory 

School. In this case, three members of staff were 

convicted of sexual offences. During the Trial it 

was heard that the abuse took place from 1959 to 

1970. This demonstrates a clear culture of 

systemic abuse within the school and not just a 

one off instance of abuse. We have found this to 

be a common and reoccurring theme within 

schools, particularly private boarding schools. 

Systemic abuse within private boarding school has 

been described by many as being rife. Ashdown 

House Preparatory School is another boarding 

school which is currently being investigated by the 

police. This is a case I am assisting with, a number 

of abusers have been named to the police and 

victims are continuing to come forward. These are 

just two examples of many schools which have 

been mentioned in recent media, as we have seen 

there are allegations involving a number of other 

schools and I am continuing to be contacted by 

victims of abuse within a variety of schools.   

 

We know that abusers are clever at positioning 

themselves in positions of authority and preying on 

particularly vulnerable individuals. Within fee 

paying schools, very close working relationships 

are often encouraged between teacher and 

student. It has been described by many as a 

‘chummy’ environment with students attending 

one to one tuition with teachers enabling students 

to be groomed individually. This is particularly 

prominent in music schools during one to one 

music lessons where students work individually 

with a teacher. The same can be seen with private 

music lessons.  This provides an opportunity to 

develop close relationships with the pupils along 

with time where they can “groom” the student.  

In boarding schools there is also opportunity for 

more one to one contact.  Children can often feel 

isolated and alone when boarding, particularly 

children who are bullied or vulnerable and often 

feel there is no one to turn to. Many of the victims I 

have spoken to have discussed the difficulties they 

had at school and have often described how they 

approached teachers or housemasters during 

these tricky periods and were welcomed with 

kindness and support at a time when they felt 

most vulnerable. What is sad, is that the teacher or 

head master then used this relationship to take 

advantage of the vulnerable child, to make the 

child feel safe and then groom them. This is yet 

another example of an abuser using their position 

of trust to prey on vulnerable children.   

 

In both of these situations children often feel 

dependant on the teacher and are grateful for the 

assistance and tuition they have been provided or 

mailto:zahraawaiz-bilal@boltburdonkemp.co.uk
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the support that a housemaster has provided.  

Victims of abuse in this situation have explained to 

me how they have been left feeling confused. They 

understand that the relationship that developed 

with the teacher was wrong, but they have been 

left with a sense of guilt and a feeling that they 

owe their abuser something for the support or 

tuition they provided.  This is particularly case in 

music schools/private music lessons where 

students feel they owe their teacher something for 

the success they have achieved.  Others have told 

me that the abuse they suffered as a young child 

has resulted in them questioning their sexuality as 

an adult and causing them further confusion. 

Abusers are not only clever in positioning 

themselves in positions where they are able to 

gain access to young children but they often 

develop close links with families and manipulate 

their way into families thus increasing the child’s 

feelings of isolation.  Tragically this can have 

devastating effects on the family when the abuse 

is uncovered.  I have seen cases where children 

may blame their parents for allowing the abuse to 

happen and parents blaming themselves for 

putting their children in the vulnerable position in 

the first place.  

 

The first thing to consider when assessing a claim 

in relation to a school is whether the school is still 

in existence.  In some cases the school may have 

closed or it may have merged within another 

school.  In any event, it is necessary to establish 

where the liability lies and whether there is an 

identifiable defendant.   

 

In many cases involving a teacher or housemaster 

we will be able to establish that the School is 

vicariously liable for the actions of their staff 

members.  However, many have reported being 

abused by other children within the school, 

particularly within prep schools where there 

appears to have been a hierarchy amongst the 

students.  In some cases this has been prefects 

assaulting more junior pupils, perhaps 

demonstrating their control and power within the 

school and in other cases has been students who 

are close in age.  Abuse by fellow students can be 

just as horrific and the effects of this kind of abuse 

can be just as devastating to an individual’s life, 

however, the facts of these cases mean that it is 

much harder to peruse a civil claim.   

 

Unfortunately, in these cases we cannot rely on the 

principles of vicarious liability to hold the school 

liable for the actions of the pupils. However, the 

school are entrusted with a duty of care towards 

pupils and a claim in negligence must be 

considered.  These cases are very difficult and the 

challenge is establishing that the school exposed 

pupils to a foreseeable risk of harm.  It would have 

to shown that the school had knowledge of the 

abuse and failed to take any steps to prevent it 

e.g. if a pupil reported the abuse but no steps were 

taken.   

Another concern is schools attitude to claims and 

the conflict they have in dealing with allegations of 

abuse alongside their reputation they are, after all, 

fee paying schools and keen to attract new pupils.  

In the past, it appears that institutions have been 

more concerned with protecting their reputation 

and worryingly abuse appears to have been 

covered up or teachers have been asked to leave 

and would just disappear from the school.  In some 

cases the teacher will have gone to work in other 

schools either in the UK or aboard or other 

environments with young people.  Where there is a 

chance the abuser is alive and may still be 

teaching there are live safeguarding issues and 

the chance of prosecution.  It is of course 

important that this is properly investigated and I 

encourage all of my clients and/or potential clients 

to report any allegations to the police.  Cases like 

this emphasise again the importance of mandatory 

reporting, ensuring that any suspicions of abuse 

are reported to an independent organisation taking 

away the conflict of interest, ensuring suspicions of 

abuse investigated at early stage and hopefully 

better protecting vulnerable individuals from 

abuse.  

As discussed above, we have recently seen a 

dramatic increase in the numbers of people 

reporting incidents of abuse. A common reason for 

the delay in reporting these incidents was that 

victims felt they would not be believed. In addition 

to this, particularly relating to sexual abuse at 

schools, children were afraid to report the abuse. 

Corporal punishment was legal in State Schools or 

schools with any local authority funding until 1986.  

In private schools it was legal until 1998 (in 

England and Wales). Corporal punishment created 

a strict and harsh environment for children, in 

particular in private schools. This made it even 

harder for children to speak out and report abuse 

as they felt isolated and were in an environment 

where they feared punishment. 

In addition to this a further common issue in these 

cases is the faded line between sexually abusive 

behaviour and corporal punishment.   I have dealt 

with a number of cases where the Defendant has 

raised the point that the abuse reported falls 

within the definition of corporal punishment which 

at the time of the abuse was not illegal. It has also 

been suggested by defendants that due to the 

lapse of time and the fact that corporal 

punishment was legal at the time of the abuse it 

would be impossible for the courts to assess 
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whether it would fall within the definition of 

corporal punishment.  However, in my opinion, it is 

difficult to comprehend how a sexual assault could 

ever fall within a definition of corporal punishment, 

regardless of the era in which it was committed.  

It appears that abuse within the private school 

environment has been much more systemic and it 

is positive that victims are now feeling confident to 

speak out if only to support others and to assist in 

the possibility of criminal prosecutions.  I hope we 

are able to assist these victims achieve justice and 

obtain the compensation that they deserve.   

Jessica Standley, Solicitor at Slater & Gordon 

Lawyers 

Access to Care Records Campaign 
ACAL has been supporting and campaigning, in conjunction with various charities, and a member of the 

House of Lords, to change the law relating to the disclosure of care records for care leavers, so that they 

receive proper support and help from Local Authorities, when trying to obtain copies of their records at any 

time after leaving care. They also object to receive heavily redacted records with family details obscured. 

Some of you attended our Annual General Meeting in at Pannone solicitors in Manchester, at which Darren 

Coyne of the Care Leavers Association spoke, and explained more about the issues in this article. 

You may be familiar from past newsletters with the Court of Appeal case of Durham County Council v Dunn 

(2012) EWCA 1654, which established, for the first time, authority for the disclosure of unredacted records in 

child abuse cases. The position was that the Defendant was also the local authority who ran a children's home 

in the North East of England. The allegations of abuse were referred to in contemporaneous records held by 

the Defendants. The names of corroborative witnesses, together with other details such as the names of the 

Claimant's family members had been routinely redacted. The effect was to hide from the Claimant the names 

of witnesses which we wanted to trace and interview. The Defendant, was in possession of all the names and 

thus had, it was argued, and unfair advantage. 

The Court decided the case on the basis of a balance being struck between Article 6 (right to a fair trial) and 

Article 8 (right to privacy). First of all relevance had to be established, then the balancing exercise conducted 

after hearing argument from the party objecting to full disclosure. The Court insisted on an order preventing 

disclosure of the confidential data beyond the parties to the litigation, counsel, and their authorised experts. 

David Lane, Social Care Expert, who used to be one of our executive members became very interested in the 

subject matter, as he finds it equally frustrating to try to give an expert opinion without seeing the names and 

identities of parties, particularly family members. He has issued a paper on the subject which is in the 

members area of the website..He also sits on the Child Care History Network. 

He helped set up a working party with several organisations including the Care Leavers Association, Barnados, 

British Association of Fostering and Adoption,  and finally Baroness Lola Young from the House of Lords, who 

is herself a care leaver. She had had difficulty accessing her own records. 

We met to establish a strategy. Baroness Young pointed out that the Children and Families Bill, was going 

through parliament and had reached the House of Lords for debate. I drafted some suggested legislation to 

cater for the following issues:- 

1. Care Leavers find the process of applying for records emotionally traumatic, and need to be offered 

support and help by Local Authorities when applying for records. 

2. They are often given heavily redacted records. 

3. Records often arrive in a haphazard fashion and take longer than prescribed by law. 

4. It is fundamentally important for care leavers to know their background and who their family are. Often 

such names are redacted. 

5. No explanation is given as to the reasons for redaction with the consequence that the care leaver 

thinks that the local authority have something to hide. An argument can ensue. The care leaver feels rejected 

in the same way as he/she was in childhood. Their anti-authoritarian attitude is reinforced. 
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6. The process is allocated to a bureaucratic and administrative type of function within local authorities, 

namely the Data Protection department, whereas care leavers believe it should be allocated to someone with 

more understanding of the needs of those who have been in care ie social workers. 

After much intense debate in the House of Lords by the very capable Baroness Young, and support from 

several other Law Lords, it was suggested that the Care Bill was a more appropriate route. An approach was 

made by the Children's Minister Edward Timpson and his department, who suggested a robust rewriting of 

statutory guidance, coupled with a process of training and awareness building with local authorities. 

This was greeted with much appreciation even though we would have preferred some fresh legislation. The 

point was that the problem was recognised and the importance of the issues addressed. 

We are, at the time of writing this article, still agreeing the terms of the guidance with the department. It was, 

however, a resounding success. There is to be a new broom within departments to ensure that much more 

care is given to the need for a care leaver to know as much as possible about his past, his family of origin etc. 

He  wiill be given access to special help if he needs it to get over the emotional trauma of discovering secrets 

that he thought had been buried for years 

Peter Garsden, President of ACAL, QualitySolicitors Abney Garsden, Email peter@abneys.co.uk Website: 

www.abuselaw.co.uk 
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Since the late 1980s, the Catholic Church has been embroiled in a profound crisis of clerical sexual 
abuse. In many Western countries, paedophile priests have been exposed and convicted, and the 
Church’s moral and social standing has suffered deeply.  Scandals in Ireland and America have been 
extensively documented and much debated. The English Catholic Church has also been shaken to its 
roots by allegations of abuse; but until now the situation in England has not been properly examined, 
and nor have its causes and possible solutions been fully considered.   
 
The author, one of the UK’s leading lawyers in the field, considers the prevalence and causes of abuse, 
the influence of wider society upon the Church’s response, allegations of cover-ups, campaigns led by 
victims, battles within the Church, the legal dimensions and the debate around the laicisation 
(“defrocking”) of individual priests. He attempts to answer the following questions: How serious has the 
problem been in the English Catholic Church? How effectively has the Church responded? Can it hope to 
recover from this scandal, and deal credibly and effectively with allegations of abuse that may be 
directed at it in the future? 
 
The shocking true story of the extent of sexual abuse in the Catholic Church in England is exposed here 
for the first time. 
 

 
AUTHOR 
Richard Scorer is a lawyer who is widely reputed for his work on child abuse and human rights issues. He 
was described by the Independent on Sunday as ‘one of Britain’s leading specialists in child abuse 
litigation’ and is rated as a Band 1 ‘Leader in the Field’ in serious injury law by Chambers Legal Guide. 
Since 1996 Richard has represented hundreds of child abuse victims including the cases involving Father 
Michael Hill which, in 2001, led directly to sweeping reforms of child protection policy in the Catholic 
Church. 

 
Richard Scorer is available for interview 

For more information please contact 
 Suzanne.sangster@bitebackpublishing.com or call 020 7091 1260 
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Mandatory Reporting - the Legal Case for Change 

 

by Peter Garsden, principal, QualitySolicitors Abney Garsden & President of 

the Association of Child Abuse Lawyers 
 

At a time when the media is full of stories about child abuse, particularly in institutional settings the question posed is 

whether a new law should be introduced which imposes a mandatory and statutory obligation to report abuse. In the last 

12 months we have heard of: 

 

 Stoke Mandeville, Leeds Hospital and the BBC, where Jimmy Savile seemed to have abused with impunity, and 

without restriction, sometimes under the noses of employees of public bodies, 

 Celebrities such as Stuart Hall for crimes committed many years ago,  

 Various members of clergy who have selected members of their congregations to defile allegedly discovered and 

moved on by church hierarchy 

 Teachers such as Nigel Leat who was convicted 36 offences of abusing girls at Hillside First School, leading to a 

lifetime ban of Chris Hood, the head for failing to act when it was known that abuse was taking place10 

 The 2011 Penn State University case in America where the football coach Jerry Sandusky was witnessed 

abusing a boy in the showers many years ago by a colleague who failed to report what he had seen. In this  case 

criminal proceedings were brought against those who allegedly orchestrated a cover up and failed to disclose. 

 

I have been specialising in child abuse cases on behalf of victims in claims against various institutions such as the 

church, local authorities, individuals, and charitable bodies, often leading group actions comprising hundreds of victims 

for the last 20 years. I have come across many examples of abuse being committed by several individuals at a children's 

home at the same time, where there multiple complaints ignored by senior management, and where it was so obvious 

that other care workers at the home would have been aware of what was going on by virtue of the behaviour of the 

paedophile care workers. The favouritism shown to certain boys, unexplained visits by them to a male care worker's living 

quarters late at night must have put them on notice that abuse was  being committed, to which they were turning a blind 

eye. 

 

When investigating one children's home in the North West, Merseyside Police were so convinced that a certain Head 

Warden was shutting his eyes to the obvious by refusing to believing boys complaining of abuse by his abuser staff, that 

they tried to persuade the Crown Prosecution Service to charge him with "gross negligence". There is not, of course, such 

a crime, and no charges were brought despite his obvious guilt by knowledge. Had there been mandatory reporting at the 

time, then the complaints may have been passed on, the abuse exposed, and countless teenage boys spared serious 

sexual abuse by various paedophile care workers who were operating with impunity at the home. 

 

Many abuse support groups are calling for a change in the law so as to bring England and Wales in line with most 

countries around the world where such a law has existed for many years. The Mandate Now Campaign11, to which I am a 

signatory, currently contains more than 6,500 signatures. There are other petitions. Mandate Now is backed by  

 

Despite my professed bias for a change, this article attempts to examine the issues surrounding a change in the law, 

what presently exists around the world, and compares the law in America by way of comparison. 

 

The British Government with the support of the NSPCC are currently opposed to the introduction of mandatory reporting. 

They argue that the current discretionary obligations imposed on professionals to report abuse suffice. 

 

What is mandatory reporting? 

 

A law which requires certain classes of individual who know, suspect, or have reasonable grounds for knowing or 

suspecting child abuse, to make a report to a person or body specified in legislation. Failure to make a complaint is a 

criminal offence punishable by a specified penalty. 

 

What legislation exists currently in the UK? 

                                            
10 Further detailis can be seen in the Serious Case Review for Hillside First School Weston 
Super Mare 
http://www.northsomersetlscb.org.uk/uploads/files/283.pdf 
11

 http://www.change.org/en-GB/petitions/educationgovuk-introduce-law-requiring-adults-working-with-children-to-report-
alleged-abuse-mandatenow  is the URL but it is easier to find by searching for "Mandate Now" on Twitter. 

http://www.change.org/en-GB/petitions/educationgovuk-introduce-law-requiring-adults-working-with-children-to-report-alleged-abuse-mandatenow
http://www.change.org/en-GB/petitions/educationgovuk-introduce-law-requiring-adults-working-with-children-to-report-alleged-abuse-mandatenow
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In England, Scotland and Wales there is no formal requirement in law to report child protection concerns to the statutory 

authorities. There is rather a system of voluntary reporting in which professional reporting obligations are emphasised 

through national and local guidance. The development of inter-agency protocols which emphasise information sharing 

and inter-agency co-operation.  

 

In the field of education, presently, the guidance advises staff working in Regulated Activities ‘should’ inform their 

Designated Safeguarding Officer (DSO) of any disclosures, concerns, or known abuses but this is not statutorily 

underpinned. There exists therefore nothing more than a behavioural expectation on staff to report such concerns. After 

the DSO has assessed a report, usually with the principal of the Regulated Activity, the principal and the Chair of 

Governors (in the case of a school) make a decision whether the incident has reached subjective thresholds that indicate 

it ‘should’ be referred to the LADO. This assessment ‘should’ consider whether an adult has: 

 

• in a way that has harmed or may have harmed a child 

• possibly committed a criminal offence related to a child 

• behaved in a way that indicates that s/he is unsuitable to work with children 

 

In Northern Ireland Section 5 (1) of the Criminal Law Act 1967 provides for a criminal offence of failing to disclose an 

arrestable offence to the police, which, de facto, includes most offences against children. 

 

In the Republic of Ireland, an article on the Guardian (9/11/12), highlights forthcoming legislation on the back of 

constitutional amendment, which will make it mandatory to report any complaint from any child about abuse, thus 

enshrining children's rights in the constitution. The 1937 constitution requires amendment as it put more emphasis on 

privacy and the authority of the family than on the rights of the child. 

 

This change has been championed after the widespread child abuse that was identified in the Catholic Church. 

 

Where is the law currently in force? 

 

The USA, Australia and Canada are the main countries with Mandatory Reporting, although a range of other countries 

including Argentina, Sweden, Denmark, Finland, Israel, Kyrgyzstan, the Republic of Korea, Rwanda, Spain and Sri Lanka, 

Northern & Southern Ireland also have it in their legislation. 

 

USA 

The first mandatory reporting laws were drafted in 1963. 

 

Every state in the USA has laws that require some adults to alert authorities when they suspect a child has been abused 

or neglected. 

 

The pattern of which group of adults and professionals is disparate across the country, and not all categories are 

required to report in every state. See http://usatoday30.usatoday.com/news/nation/story/2012-01-02/unreported-

child-abuse/51981108/1 which contains a very useful chart to show the coverage in the different categories.12 

 

In all states, teachers, principals, doctors and nurses are required to report the abuse. Alaska is the only state where 

Social Workers do not have to report; Colorado is the only state where Child Care workers are not required to report 

abuse and Ohio is the only state where Law Enforcement workers do not have to report. 

 

In the majority of states, recreational groups and parents do not have to report suspected abuse. 

 

Only 19 states expect all categories of adults and professional to report suspected abuse. The law is written so that 

someone may report with suspicion only, not certainty but it appears that many do not because of a fear that they might 

be wrong. 

 

The sanctions against anyone not reporting are minimal. Only 3 states have laws that make failing to report abuse a 

felony and those laws generally apply when the abuse is particularly severe or the person has been convicted before. 

Most of the remaining states make failure to report a misdemeanour or a civil infraction - the rough equivalent of a 

speeding ticket. 

 

Mandatory reporting laws are being scrutinised after the case in Penn State University, Pennsylvania where a football 

coach abused 10 boys. 2 officials have been charged with perjury and failing to report suspected child abuse as they had 

been told about the abuse by another student in 2002 but did nothing about it. 

 

                                            
12

 See Appendix to this article 

http://usatoday30.usatoday.com/news/nation/story/2012-01-02/unreported-child-abuse/51981108/1
http://usatoday30.usatoday.com/news/nation/story/2012-01-02/unreported-child-abuse/51981108/1
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Lawyers in at least 6 states and members of Congress are trying to expand the reach of the mandatory reporting laws 

and to have then effectively enforced. 

 

It appears that even when people are charged with breaking this law, ie not reporting abuse, the chances of a conviction 

are remote and the most that anyone receives is a fine. 

 

American Summary 

 

All states have a law requiring some adults to report abuse, and some make it an offence. There are 50 states. 

Number of States and Categories of Persons legally obliged to report abuse state by state 

 

The next table 

analyses the 

consequences of not reporting in terms of a penalty. 

 

Not Reporting a  is a Crime Enforcement Action can be taken 

41 states (82 %) 25 states (50%) 

 

Thus it can bee seen that, in America, the majority of states make mandatory reporting legally required for most 

professionals but in only a minority do the public also have this obligation, but in the majority of states (82%) failure to 

report is a criminal offence. 

 

Australia 

 

In Australia, legislation was first enacted in 1972.  

 

All jurisdictions in Australia possess mandatory reporting requirements of some description. The people mandated to 

report, however, as in the USA, varies across Australian states and territories. 

 

The groups required to report range from the generic description "professional working with children" to "police, doctors, 

nurses and teachers" to "employees of licensed residential care services". 

 

Under the Family Law Act 1975, personnel associated with the family courts, such as dispute counsellors and family 

lawyers, also have mandatory reporting obligations. 

 

The relevant laws that govern the mandatory reporting are specific to each territory. In Australia Capital Territory for 

example, the relevant law is Children and Young People Act 2008 whilst in Queensland it is the Child Protection Act 

1999. There is no overarching legislation for the whole of the country. 

 

There is, however, some confusion regarding the obligation of a group to report abuse. Some professional groups such 

as psychologists, for example, have protocols which outline their moral ethical or professional responsibility to report 

abuse but they may not be mandated under the relevant legislation. Similarly, in Queensland, school principals and 

teachers are required to report suspected abuse and neglect under the Education Queensland policy, but again, not 

under the relevant legislation have been identified as adopting some form of mandatory reporting legislation. 

Nonetheless, voluntary reporting systems are considered to be more common. 

 

How does the law compare from state to state in the USA? 

 

In order to evaluate the law in different member states I used Florida, Vermont and Pennsylvania which represent 

different ends of the spectrum. I used the same criteria in each state so as to make a proper comparison. The best way 

to illustrate the differences is with a table (below) 

 

It is interesting that in the state of Pennsylvania where the Jerry Sandusky case took place, in reaction thereto, the law 

was deemed not enough of a deterrent, and the punishment elevated from a fine of $375 to between $250 and $5000 

or imprisonnment for 90 days or both, and higher still for repeat offences. 

 

It is also interesting to note that the state with the widest reporting obligation, and the highest penalty (Florida) has the 

highest child death rate. I happen to think, however, that the child death rate is not directly or indirectly connected with 

mandatory reporting. 

 

American State Who has a duty 

to report? 

Who to? In what 

circumstances? 

Penalties & 

Defences 

Pennsylvania Teachers/Princi Dedicated hotline Any suspicion of Misdemeanour of 

All persons Most Professionals Parents Clergy 

18 states (36%) 50 states (100%) 25 states (50%) 40 states (80%) 
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The Law 

 

The statute in 

question can 

be found 

online at 

http://www.leg

is.state.pa.us/

WU01/LI/LI/C

T/HTM/23/23.

HTM  

 

pals, Doctors 

and Care 

Workers 

“The Childline and 

Abuse Registry 

Intake Unit”. The 

advisor discusses 

the next steps 

with the reporter 

 

child abuse must 

be reported 

orally 

immediately, 

and in writing 

within 48 hours 

3rd degree (a fine 

$250 to $5,000, or 

imprisonment not 

exceeding 90 days, 

or both) and 2nd 

degree ($500 to 

$5000, 2years)  for 

repeat offences. 

 

Previous to new Act 

(Jan 2013) a fine of 

$375 

 

Defences – 

solicitor/client 

privilege, clergy 

confession 

privilege, immunity 

from criminal or 

civil claim for 

reporters. 

Protection for 

whistle blowers 

 

Child Death Rate -

1.04 deaths per 

1000,000 children 

 

Vermont 

 

The Law 

 

The legislation 

can be found 

online at 

http://www.leg

.state.vt.us/sta

tutes/fullsectio

n.cfm?Title=33

&Chapter=049

&Section=049

13  

 

Librarians, 

Clergy, 

pharmacists, 

and hospital 

interns 

Specialist 24 hour 

hotline manned by 

social workers 

then a fax to the 

Commissioner. 

Any suspicion of 

child abuse must 

be reported 

orally 

immediately, 

and in writing 

within 48 hours. 

Penalty 

 

A fine of not more 

than $500.  

 

A person who 

violates the 

reporting laws with 

the intent to 

conceal abuse or 

neglect of a child 

shall be imprisoned 

no more than 6 

months, fined for 

no more than 

$1,000, or both. 

 

Defences – 

immunity for 

reporter from any 

civil or criminal 

liability, whistle 

blowing protection, 

anonymity (subject 

to exceptions) for 

reporter, clergy 

confessional. 

 

Child Death Rate - 

3.17 deaths per 

1000,000 children  

Florida 

 

The Law 

 

The legislation 

Any person - 

certain 

professionals 

required to give 

their name 

Florida 24 hour 

Hotline at the 

Department of 

Children and 

Families 

Any person who 

knows, or has 

reasonable 

cause to 

suspect, that a 

Penalty 

 

In 2012, the 

knowledge and 

wilful failure of a 

http://www.legis.state.pa.us/WU01/LI/LI/CT/HTM/23/23.HTM
http://www.legis.state.pa.us/WU01/LI/LI/CT/HTM/23/23.HTM
http://www.legis.state.pa.us/WU01/LI/LI/CT/HTM/23/23.HTM
http://www.legis.state.pa.us/WU01/LI/LI/CT/HTM/23/23.HTM
http://www.legis.state.pa.us/WU01/LI/LI/CT/HTM/23/23.HTM
http://www.leg.state.vt.us/statutes/fullsection.cfm?Title=33&Chapter=049&Section=04913
http://www.leg.state.vt.us/statutes/fullsection.cfm?Title=33&Chapter=049&Section=04913
http://www.leg.state.vt.us/statutes/fullsection.cfm?Title=33&Chapter=049&Section=04913
http://www.leg.state.vt.us/statutes/fullsection.cfm?Title=33&Chapter=049&Section=04913
http://www.leg.state.vt.us/statutes/fullsection.cfm?Title=33&Chapter=049&Section=04913
http://www.leg.state.vt.us/statutes/fullsection.cfm?Title=33&Chapter=049&Section=04913
http://www.leg.state.vt.us/statutes/fullsection.cfm?Title=33&Chapter=049&Section=04913
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can be found 

online at 

http://www.fls

enate.gov/laws

/statutes/201

1/39.201  

 

child is abused, 

neglected, or 

abandoned by a 

parent, legal 

custodian, 

caregiver, or 

other person 

responsible for 

the child's 

welfare 

person, who is 

required to report 

known or 

suspected child 

abuse, 

abandonment, or 

neglect is elevated 

from a first degree 

misdemeanour to a 

third degree felony.  

 

As a result, the 

potential prison 

sentence is raised 

from 1 year to 5 

years, and the 

potential fine is 

raised from a 

maximum of 

$1,000 to a 

maximum of 

$5,000  (reporting 

> by 25% as a 

result) 

 

Child Death Rate - 

4.44 deaths per 

1000,000 children 

(highest rate in 

USA)  

 

 

According to the “We Can Do Better: Child Abuse and Neglect Deaths in America” 2012, Florida has the highest child 

abuse and neglect death rates, at 4.44 deaths per 1000,000 children. In 2010 there were 180 deaths as a 

consequence of neglect or abuse. Despite this Florida has one of the highest rates of reports for abuse, with 193,339 

being made in 2010.  [Child Maltreatment 2010 – Us Department of Health and Human Services; Administration for 

Children and Families] 

 

Following the introduction of a felony offence for failure to report in late 2012, child abuse reports increased by 25% 

[http://www.wtsp.com/news/reporter/article/277062/79/Child-abuse-reports-increase-under-new-Florida-law] 

 

Here is an example of the American Law taken from the state of Florida 

 

 39.201Mandatory reports of child abuse, abandonment, or neglect; mandatory reports of death; central abuse 

hotline.— 

  

(1)(a)Any person who knows, or has reasonable cause to suspect, that a child is abused, abandoned, or neglected by a 

parent, legal custodian, caregiver, or other person responsible for the child’s welfare, as defined in this chapter, or that a 

child is in need of supervision and care and has no parent, legal custodian, or responsible adult relative immediately 

known and available to provide supervision and care shall report such knowledge or suspicion to the department in the 

manner prescribed in subsection (2). 

 

(b)Reporters in the following occupation categories are required to provide their names to the hotline staff: 

 

1.Physician, osteopathic physician, medical examiner, chiropractic physician, nurse, or hospital personnel engaged in the 

admission, examination, care, or treatment of persons; 

 

2.Health or mental health professional other than one listed in subparagraph 1.; 

 

3.Practitioner who relies solely on spiritual means for healing; 

 

4.School teacher or other school official or personnel; 

 

5.Social worker, day care center worker, or other professional child care, foster care, residential, or institutional worker; 

 

http://www.flsenate.gov/laws/statutes/2011/39.201
http://www.flsenate.gov/laws/statutes/2011/39.201
http://www.flsenate.gov/laws/statutes/2011/39.201
http://www.flsenate.gov/laws/statutes/2011/39.201
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6.Law enforcement officer; or 

 

7.Judge. 

 

The names of reporters shall be entered into the record of the report, but shall be held confidential and exempt as 

provided in s. 39.202. 

 

(c)A professional who is hired by or enters into a contract with the department for the purpose of treating or counseling 

any person, as a result of a report of child abuse, abandonment, or neglect, is not required to again report to the central 

abuse hotline the abuse, abandonment, or neglect that was the subject of the referral for treatment..... 

 

 

2)(a)Each report of known or suspected child abuse, abandonment, or neglect by a parent, legal custodian, caregiver, or 

other person responsible for the child’s welfare as defined in this chapter, except those solely under s. 827.04(3), and 

each report that a child is in need of supervision and care and has no parent, legal custodian, or responsible adult 

relative immediately known and available to provide supervision and care shall be made immediately to the 

department’s central abuse hotline. Such reports may be made on the single statewide toll-free telephone number or via 

fax or web-based report. Personnel at the department’s central abuse hotline shall determine if the report received 

meets the statutory definition of child abuse, abandonment, or neglect. Any report meeting one of these definitions shall 

be accepted for the protective investigation pursuant to part III of this chapter. 

 

 

What proposals do the Mandate Now Petition suggest as a new law in the UK? 

This is an extract from the campaign's 5 minute guide:- 

 

"A law which requires professionals who work with children in ‘Regulated Activities’ who know, suspect, or have 

reasonable grounds for knowing or suspecting child abuse, to inform the Local Authority Designated Officer (‘LADO’) or in 

appropriate circumstances children’s services. Failure to inform would be a criminal offence. 

 

Presently this is only guidance which is all too frequently ignored. 

 

This legislation would introduce a much stronger culture of abuse prevention as well as support and protect mandated 

staff. In the absence of law those staff who do report presently are, by default, whistleblowers with very little protection. 

Law can be a catalyst for behavioural and cultural change. The aim of the proposal is not to criminalise staff but to 

support them when they are faced with the most challenging circumstances - concerns of potential or known child abuse. 

Being legally mandated to inform a Designated Officer, who must then inform the ‘LADO,’ removes an enormously 

challenging set of decisions staff are currently being asked to make and for which they are ill-equipped. 

 

Our proposal simplifies 13 pages of referral ‘guidance’ for schools: ‘DEALING WITH ALLEGATIONS OF ABUSE AGAINST 

TEACHERS AND OTHER STAFF.’ It will ensure an experienced LADO who is independent of the setting in which the 

allegation has arisen, assesses all allegations as a matter of course. Presently the decision whether to even inform the 

LADO is being taken by staff at the setting who are neither independent of the child nor those who are likely to be 

involved, nor do they possess the specialist training that is so important in these situations. 

 

What are Regulated Activities? 

 

‘Regulated Activities’ are legally defined in Schedule 4, Part1 and Part 2 of the 

SAFEGUARDING VULNERABLE GROUPS ACT 2006. They include schools, faith organisations, children’s homes, health 

organisations including the NHS, national sports bodies and similar institutions where children are cared for in loco 

parentis by adults other than their parents. http://www.legislation.gov.uk/ukpga/2006/47/schedule/4 

 

Thus the proposal is intended to apply to professionals only, and not to members of the public. It is designed to increase 

the number of instances of reporting, and is clearly not intended to attempt to criminalise professionals, quite the 

reverse, it is intended to remove the stigma 

 

Reasons for staff not reporting to their Designated Officer include: 

 

- Confusion and disbelief at what has been witnessed / reported 

- Self-doubt 

- Alleged perpetrator is a colleague and possibly a friend 

- Alleged perpetrator is more senior and more powerful than witness 

- Alleged perpetrator is an aggressive parent 

- Witness or concerned staff member (to abuse) is sole wage earner in family 

- Fear of ostracisation / repercussions for making a report 

- Fear of the consequences 

http://www.flsenate.gov/Laws/Statutes/2011/39.202
http://www.flsenate.gov/Laws/Statutes/2011/827.04
http://www.legislation.gov.uk/ukpga/2006/47/schedule/4
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- Cannot be bothered 

 

Reasons for the Administration of a Regulated Activity failing to report to the LADO: 

 

- Lack of experience and understanding of subject 

- Desire to protect the reputation of the institution 

- Defence of balance sheet and other financial incentives if the setting is a fee receiving institution/quasi independent 

setting (Academy/Free School/Trust) 

- Loyalty / friendship with the abuser 

- Not believing the child 

- Don’t want the inconvenience of an investigation 

 

Thus by reporting to an independent officer outside of the sphere of employment (the LADO) takes away all the barriers 

which exist in day to day employment situations, and protect the employee. 

 

What are the government's objections to bringing in the Mandatory Reporting Law? 

 

What if many more minor reports are made by staff, and this overwhelms the LADO? Could it mean that serious cases 

are more likely to be missed? 

 

The coalition wishes to see a uniform and high quality training programme for 

LADO’s. This does not presently exist. We wish to see a strengthening of their role very much along the lines of the 

Australian ‘triage’ model currently in development. 

 

With our proposed system of assured prompt reporting, serious cases are more likely to be picked up sooner. The 

preventative influence of the proposed legislation will deliver a positive cultural change to safeguarding as it has done in 

Regulated Activities in Northern Ireland which has also developed prescriptive child protection policies that deliver so 

many benefits. 

 

Will there be a spike in reports? 

 

 Inevitably there will be. There has been in all countries that introduced mandatory reporting. Legislation in other 

countries often includes Mandatory Reporting in familial settings which our campaign does not seek. Like for like 

statistical data for Regulated Activities only, is not available to assist accurate forecasting of any potential spike. 

 

 The social cost of child abuse is significant and includes NHS treatment for abusees particularly mental health, 

drug and alcohol addiction which often has links to crime, lost work days and sadly suicide. And this is before 

one considers the cost and consequences of abuse on the families and extended networks around each abusee. 

 

Child abuse casts a shadow the length of a lifetime. 

 

Will it lead to more unfounded allegations? 

 

 Some media commentators wrongly suggest that ‘false allegations’ are common but DfE Research states that 

false allegations account for 2% of all cases received by LADOs. Please refer to DfE Research Report: DFE-

RR192 by York LLP March 2012 titled ‘Allegations of abuse against Teachers and other Staff’ at paragraph #10. 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/183532/DFE-RR192.pdf 

 

 These statistics apply to schools, the Regulated Activity in which children spend most time (180 days per 

annum). No research exists for allegations from other Regulated Activities such as faith settings, hospitals or 

sports bodies. 

 

Will it breach the counsellor/patient relationship of trust? 

 

Some commentators argue that mandatory reporting will interfere with the relationship of counsellor and patient 

because the counsellor will be unable to keep any allegation of abuse confidential. He/she will have to report it to the 

authorities because of the mandatory reporting law. Thus this will breach any relationship of trust and counselling will no 

longer work. Additionally patients will no longer be prepared to make disclosure in fear of the consequences. 

 

One can see from the existing legislation from America that exemptions can be made for certain types of relationship 

such as solicitor/client, and priest confessionals. 

 

One must also assume that the counsellor will be working with the victim towards disclosing to the authorities in any 

event. 
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Under existing professional guidelines, psychologists in particular, have to breach the professional trust of confidentiality 

if he/she knows that an offence a child has taken place. He/she is not allowed to withhold the information from the 

police, and to do so would breach ethical guidelines. 

 

How should the new law be worded? 

 

There is existing similar legislation in the area of money laundering. The law as it exists compels certain professionals 

including solicitors to make disclosure to the Inland Revenue of any information which leads them to believe that money 

laundering is taking place. 

 

If that person does not make a report they themselves, with the knowledge they have, commit an offence of permitting 

 

It is not such a quantum leap to extend the law to mandatory reporting. 

 

I have amended the existing law to substitute appropriate words to cover abuse. 

 

Section 330 of the Proceeds of Crime Act 2002 states 

330 Failure to disclose: regulated sector 

(1)A person commits an offence if each of the following three conditions is satisfied. 

(2)The first condition is that he— 

(a) knows or suspects, or 

(b) has reasonable grounds for knowing or suspecting, 

that any child has been abused or neglected. 

(3)The second condition is that the information or other matter— 

(a) on which his knowledge or suspicion is based, or 

(b) which gives reasonable grounds for such knowledge or suspicion, 

came to him in the course of a regulated activity. 

(4)The third condition is that he does not make the required disclosure as soon as is practicable after the information or 

other matter comes to him. 

 

Obviously the law would have to be amended to define what a regulated activity meant – and that  is intended to include 

any professional engaged in a position of loco parentis towards a child, there are many examples in the American 

legislation that could be used. 

 

Conclusions 

 

1. Mandatory Reporting is the law in many countries, and in particular Commonwealth Countries around the world, 

even Northern Ireland 

2. A new mandatory reporting law will not criminalise professionals. If other countries are a good model then, 

following the introduction of the law. reporting will go up. 

3. Investment must be made in the same sort of Hotline as exists in the American states quoted from, eg funding 

for the LADO must be made available by Central Government. I think that this cost in a climate of cut backs is 

what the government fears most. 

4. Training must be given on the new law and reporting in general. 
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5. Abuse will be uncovered in institutional settings much sooner than at present. The vision of cover ups and 

abusers being moved on, should disappear because the person covering up will lay themselves open to a 

criminal offense. 

6. In America, far from abolishing the laws because they do not work, penalties seem to be going up to make the 

fear factor more real. 

7. It is difficult to construct an argument against making illegal the actual witnessing of abuse of children by an 

individual who then remains silent, the effect of which is to allow the abuser to carry on abusing children for 

many years unchecked. 
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THE ASSOCIATION OF CHILD ABUSE LAWYERS 
 
 
The Association of Child Abuse Lawyers (ACAL) provides practical support for survivors and professionals working 
in the field of abuse. Formed 14 years ago, ACAL maintains a telephone help line and web site presence to sign-
post survivors of abuse to lawyers who have the expertise and experience to assist them in obtaining the redress to 
which they are entitled. ACAL also campaigns in this area, and provides training, a mentoring service for members, 
access to data bases and an information exchange to members to assist them in their work. ACAL’s membership is 
made up of solicitors, barristers, psychiatrists and social work experts who are all specialists in this field. 
 
Student Member 

 Cost: £40.00 

 Benefits: Website, AGM, Workshop, Newsletter 
 
Non-practicing member, e.g. Experts 

 Cost: £85.00 

 Benefits:  Website, AGM, Workshop, Newsletter 
 
 Barrister Member 

 Cost: £85.00 

 Benefits:  Website, AGM, Workshop, Newsletter, Database, Experts Register 
 
Sole Practitioner Member 

 Cost: £85.00 

 Benefits:  Website, AGM, Workshop (3 CPA Hours), Newsletter, Database, Experts Register 
 
Small Firm (5 partners or under) Practitioner Member 

 Cost: £100.00 

 Benefits:  Website, AGM, Workshop (3 CPA Hours), Newsletter, Database, Experts Register 
 
Other Practitioner Members 

 Cost: £150.00 

 Benefits:  Website, AGM, Workshop (3 CPA Hours), Newsletter, Database, Experts Register 

  
Phone:  020 8390 4701 
ACAL website:   www.childabuselawyers.com 
E-mail:  info@childabuselawyers.com 

 
 
Disclaimer 

This material may not be reproduced in any form without the prior permission of ACAL. 
The material cannot stand on its own and is not intended to be relied upon for giving advice in specific cases. 
 
ACAL cannot give advice on the law in relation to particular cases. 
 
To the extent permitted by law, ACAL will not be liable by reason of breach of contract, negligence, or otherwise for 
any loss of consequential loss occasioned to any person acting omitting to act or refraining from acting in reliance 
upon the material arising from or connected with any error or omission in the material. 
 
Consequential loss shall be deemed to include, but is not limited to, any loss of profits or anticipated profits, 
damage to reputation, or goodwill, loss of business or anticipated business, damages, costs, expenses incurred or 
payable to any third party or any other indirect or consequential losses. 

                                            
 


