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President’s Piece – September 2014 

 

When I write these pieces, I usually 

look at my last article, which gives me 

inspiration as to what to write about. 

Sadly everything I was going to say, I 

put in my last piece.  So what is new 

this Autumn? 

 

Legal Aid Agency 

My stomach tightens slightly whenever 

I mention that organisation, and 

tension mounts. For once we have 

good news. Whereas the LAA were 

refusing all applications for funding on 

the grounds that they were suitable for 

Conditional Fee Agreements from April 

2013 onwards, they have now done a 

180 degree turn and changed their 

mind. Big thank you for the support of 

Jordans and  David Greenwood of 

Switalzkis for their support. Together 

we threatened Judicial Review and 

won. The CFA argument will not now be 

raised subject to you covering 3 points 

in your application:- 

 

1.  Chances of success – it is 

impossible to assess the percentage 

chances of success until further 

investigation is carried out under the 

certificate. Most abuse cases in any 

event fall between 50 and 60% anyway 

and are unsuitable for a CFA due to 

there being a Limitation issue. 

 

President’s Report 

 
2.  ATE – we say that we would not 

advise a client to accept any offer of 

ATE because the premium in 

deductible from damages and can 

therefore never be better than Legal 

Aid. We have also rejected any policy 

of insurance because of the size of 

the premium for multi-track £1500 

(DAS) or an insistence by Temple 

Legal Protection that we undertake to 

insure all cases, when clearly we do 

not want to do so. 

 

3.  High Disbursements – to quote our 

application forms – “Disbursements 

for each case amount to more than 

£3000, principally because of the 

cost of expert reports, and as such 

are unaffordable by those eligible for 

public funding. For similar reasons a 

CFA is an unsuitable form of funding. 

 

Where the intention is to litigate 

against an abuser personally, 

recovery of monies is always more 

uncertain and insecure, even though, 

objectively, the assets can be shown 

to exist. 

 

Typical disbursement funding would 

be:- 

Psychiatric/Psychological Reports 

£2000 to £3000 

Record Fees £300 

Police Fees in appropriate cases 

£500 

Court Fees to Trial £3000” 

 

Website 

We have a new website, for which we 

must thank James of Rubberduckie 

Webdesign for a job well done. The 

previous site was proving unreliable, 

largely due to conflicts between “plug-

ins”, which no doubt means a lot to 

 

  

  

  

By Peter 
Garsden 
President, ACAL 
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you all. Various people had difficulties with passwords, so we decided to redo it. See Sue Monteath’s 

article elsewhere in the newsletter which gives you insight into how to use it. I just thought I would run 

through the benefits of being a member of ACAL and what is there for members to use behind the user 

name and password security:- 

1. Homes Database – there are currently 1179 entries of various homes – or indeed schools, 

where there is a need to find corroborative witnesses. If you have a new case, PLEASE go into 

the site and fill in the form. It is amazing how many useful links we have made with other 

solicitors who act in similar cases. The layout in the new site is much better and easier to use 

with a search engine and the ability to sort by either home, town, or county in alphabetical order 

or reverse. 

2. Summaries of the main decided cases with links to judgements, including some not elsewhere 

available. 

3. A members directory so you can find any other member’s contact details. 

4. A list of useful articles. 

5. A list of useful links to various reports and other documents which may be helpful. 

6. Counsel, and Experts often used. 

 

There are other areas available to everyone, in particular useful tools for survivors and guides. You are 

able to update your own details by going into the member’s area, and editing your profile. 

 

We must not forget the highly successful May Conference this year. You can read one of the papers 

from it by Jonathan Wheeler. Membership and the popularity of this annual event in partnership with 

APIL, continues to grow, no doubt fuelled by new interest in Multi-Track PI, and the demise of fast track 

work.  Well done to Tracey Storey et al for fabulous organisation. 

 

This summer has seen various reports being published as a result of government announced enquiries, 

but most importantly, an historical enquiry into abuse countrywide, to be headed initially by Lady Butler-

Sloss, then after her resignation, more recently, the Fiona Woolf Mayor of London, assisted by Graham 

Wilmer MBE, a leader of the Lantern Project, and a very popular choice, as he is also a survivor. The 

terms of reference have not yet been published, but according to the Government Website:- 

 

“The inquiry will consider whether and the extent to which public bodies and other important 

institutions have taken seriously their duty of care to protect children from sexual abuse. 

It will seek to address public concern over failings exposed by successive appalling cases of 

organised and persistent child sex abuse both historical and more recent.”  

 

The aims sound very ambitious, and wide ranging. My own view is that it should simply allow victims to 

tell their stories in the same way as the Redress Board in Southern Ireland, and the present Historical 

Abuse Inquiry in Northern Ireland are structured. The initial proposal announced was to look at the 

situation from an institutional point of view and search documents. The inquiry, however, is able to state 

its own terms of reference. The hopes of the survivors seem to have been elevated. I hope they will be 

satisfied with the outcome.  

 

Finally, some of you may have read the case of JB & BB v Leicestershire County Council 6th June 2014  

– a judgment of Mr Godsmark QC  from 7 Bedford Row at the County Court on the effects of the 

Woodlands v Essex case on Foster Care. The Claimants were sisters both in their 50’s who alleged to 

have been seriously sexually assaulted by their foster father in infancy. 

 

Arguments were advanced in negligence, vicarious liability, and breach of the non-delegable duty of 

care advanced by Woodlands. Not unsurprisingly, Limitation was also at issue. Of the 11 Social Workers 

involved, 3 were dead and others could not be traced. The records had been lost or destroyed. The 

police file regarding a previous complaint was lost or destroyed. The foster mother was dead and the 

father had dementia. It is thus not surprising that the case failed on Limitation. 

 

Judge Godsmark QC, however, gave a useful judgement on liability.  
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Vicarious Liability - He rejected the allegation that the local authority were vicariously liable. Because of 

the case of E v English Province of Our Lady of Charity 2012 EWCA 938, he did not find that the 

relationship of foster parent was akin to employment. The Local Authority had not control over the way 

foster parents brought up a child and foster parenting could not be seen as being integrated into the 

organisation structure of the Local Authority. 

 

Non-delegable Duty of Care – the Court examined the 5 features of which the local authority conceded 

the first 3 namely 

 

a. Vulnerable Claimant 

b. Antecedent Relationship of Claimant and Defendant independent of the negligence 

c. The Claimant had not control over performance of the duty. 

 

The Defendants denied features 4 and 5 namely. 

 

d. The Defendant had delegated to a third party a function which was part of the duty 

e. The third party had not been negligent in a collateral respect but in the performance of the 

delegated function. 

 

The Court found that the duty to protect a child from harm was delegated to the foster carers and with 

that went an element of control to be exercised by the carers. The Local Authority had the power to visit, 

monitor, and, if necessary, remove the child from the carers. Also the foster carers, by perpetrating 

abuse, were in breach of the very duty delegated to them by the Local Authority, namely, the duty to 

protect children from harm. 

 

Finally the Court found that it was fair, just, and reasonable,  to impute a non-delegable duty in this 

case. The Claimants were in care. If the abuser was employed there would be vicarious liability. Whether 

the abuser was an employee should not make any difference. 

 

It is not uncommon, for instance, for foster parents not to have had public liability insurance, yet another 

similarity with the Woodlands decision. 

 

Campaigns 

Access to Records – the guidelines for Local Authorities have all been changed thanks to the Group’s 

efforts with a positive discouragement to routinely redact records for care leavers. We are planning 

countrywide roadshows as part of the education process, starting with a meeting in the River Room at 

the House of Lords on 29 October 2014.  Members will probably be invited to future roadshow events 

but unfortunately we are limited by space at the House of Lords meeting. We are looking for sponsorship 

for the catering from member firms. If you think you can help with a donation in return for 

acknowledgement please get in touch with me. 

 

Mandatory Reporting – the government and the NSPCC  is starting to move on the need for a change in 

the law with several announcements in Parliament by Yvette Cooper, and Michael Gove.  Baroness 

Walmsley has tabled an amendment to the Serious Crimes Bill. There is a new website for the campaign. 

www.mandatenow.org.uk  I have been invited to do a head to head debate on the subject at the 

BASCPAN conference in Edinburgh 

 

Stop Church Child Abuse – the campaign continues under the leadership of David Greenwood and 

Richard Scorer with a recent meeting in August when various actions were agreed. 

 

That’s all for now. I am sure you are all very busy with new cases. Keep up the good work, and take care. 
 

Peter Garsden – peter@abneys.co.uk  

September 2014. 
  

 

http://www.mandatenow.org.uk/
mailto:peter@abneys.co.uk
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BUDGETING BASICS 
By Sue Nash, Managing Director, Litigation Costs Services 

 
 

 

Introduction 

 

The last newsletter was in March and some six 

months have passed since that time.  In those 

six months our firm has been involved with 

considerably more budgets than in the whole 

first post Jackson year.  This mirrors what 

appears to be a national trend which has 

mainly been caused by the large number of 

matters issued immediately before 1st April 

last year but is also, I believe, because many 

Courts, at least initially, were reluctant to 

actually make costs management orders. 

Whilst there are still some Courts of this ilk, 

the majority are becoming more familiar with 

the process and of course costs management 

has now been brought into the Commercial 

Court; it also applies to far more cases since 

the mandatory budgeting limit was raised from 

£2 million to £10 million.  It is also often 

applied in group litigation even where the 

value of the case is considerably more than 

£10 million and I have been involved in 3 such 

actions over the last few months. 

 

First Steps 

 

Whether a costs management order is made 

at the first CCMC or not, the fact is that in 

every multi-track case with a value of up to 

£10 million, an initial budget has to be 

prepared.  It is a fact that the majority of costs 

– certainly in most abuse cases that we are 

asked to budget– will have been incurred pre-

issue and certainly pre-budget. As most of you 

will be aware, just because those costs are 

pre-issue does not mean that all such work 

goes into phase 1 (pre-action costs); incurred 

work needs to be apportioned into its correct 

budget phase and, other than genuine phase 

1 work, this is likely to involve witness 

statements, experts, pleadings and 

disclosure.   

 

This means that any work that has not been 

“phased” in your practice management or time 

recording system will have to be phased for 

the purposes of budget preparation.  This work 

will either have to be done by your own fee 

earners or by your costs people and it is this 

work that takes up the majority of budget 

preparation time. Whilst it is understandable 

that work prior to 1st April 2013 is not already 

phased, all firms should, ideally, have been 

“phasing” their work since 1st April last year.  

However, I have found, from the many in-

house budgeting talks that I have given over 

the last 18 months, that a surprising number 

of firms did not get round to introducing this 

until several months whilst others are, 

inexplicably, still not recording work by phase 

as the work is done. If any of you fall into that 

category, I urge you to start doing so 

immediately! 

 

Forecasting 

 

Whilst your costs experts, whether they be in-

house or your usual external firm, will have a 

very good idea of future work that needs to be 

done, they cannot prepare the forecast part of 

your budget without input from yourselves. 

Budgeting, particularly when forecasting work 

to be done, should be a collaborative team 

effort and it also needs to involve Counsel. 

This process should start as early as possible, 

ideally as soon as you identify that the case is 

going to be multi-track. The exercise is 

extremely useful in focusing your mind on the 

steps needed to bring your case to trial whilst 

setting a budget early in the case enables you 

to gauge how accurate your forecasting has 

been.  This in turn enables you to adjust your 

forecast when it comes to preparing the actual 

Precedent H that needs to be filed and served. 

 

The CCMC 

 

The first CCMC, at which your initial budget will 

be considered, is now the most important 

hearing in the action other than the trial itself.  

Unless the Court orders otherwise, you will 

have had to budget your case all the way 

through to trial and you will not be able to 

diverge from the budget that the Court sets at 

that hearing without very good reason. Whilst 

interim applications that may need to be made 

during the proceedings fall outside your 
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budget, if they could reasonably have been 

anticipated then a Court is likely to decide that 

they should have been put in as a contingency 

phase and it may not agree to summarily 

assess the costs of any such application. 

 

The second point about the CCMC is that it is 

not a detailed assessment of your incurred 

costs which, as I have already mentioned, are 

likely to make up the major part of your 

budget.  The most that the Court is likely to do 

is to note its thoughts on your incurred costs 

for the Court file.  What the Court will want to 

know however is some detail of how those 

costs have been incurred i.e. what work has 

been done as without this information the job 

of assessing whether your estimated forecast 

costs are reasonable or not is almost 

impossible.  An increasing number of Courts 

are giving a direction that there should be a 

breakdown of the incurred costs filed with the 

Precedent H although most do not specify how 

detailed this breakdown should be.  It is to be 

hoped that a standard format for such 

breakdowns will emerge and be adopted 

across the profession. 

 

Many Courts are also calling for a Statement 

of Issues which, where possible, should be 

agreed with your opponent. It is also to be 

hoped that standard Directions will be 

adopted requiring the exchange of budgets 

with your opponent at least 14 days before the 

budget needs to be filed with the Court. The 

parties are supposed to take steps to agree 

their budgets as far as is possible so that the 

Court is only asked to adjudicate on those 

parts of the budgets that cannot be agreed. 

This obviously makes sense and cuts down 

Court time but, in our experience, this rarely 

happens.  Whether this is because the parties 

are unable to agree budgets or that they make 

no effort to do so is not yet clear. 

 

One final point to note about the hearings is 

that the Court is not interested in getting into 

the minutiae of your estimated forecast costs. 

Indeed, man Courts pay scant attention to 

hourly rates, either Solicitor’s or Counsel’s. 

The hourly rates, along with the projected time 

to be taken, will be looked at “in the round” 

with the outcome being an overall budgeted 

cost for each phase. Anecdotally, some Courts 

are simply setting an overall budget for the 

case as a whole rather than by phase but this 

is not what the Rules require them to do. 

 

Monitoring 

 

As mentioned above, the Court will (or should) 

impose a budget for each phase of the 

litigation. In effect, these are “mini budgets” 

and any monitoring of your actual “spend” 

against the budget should be done by phase.  

Somebody should be made responsible for 

monitoring budget spend: ideally this should 

be the fee earner conducting the litigation but, 

in practice, they are usually far too busy to do 

this and so it will need to be delegated to 

another member of the litigation team, to 

somebody in the management or admin set up 

within your firm or, perhaps most 

appropriately, to your costs specialist. It is vital 

to undertake this monitoring on a regular basis 

– at the very least weekly.  As mentioned 

above, you are unlikely to be able to get the 

Court to agree to a variation of your budget – 

you will certainly find it very difficult to do so.  

It also follows that you will need to sit down 

with Counsel and, probably, with your 

proposed experts in the case, fairly soon after 

the budget has been set, to agree how the 

budget for each phase is to be apportioned 

between you. 

 

By way of example, take (say) the expert 

reports phase.  Your proposed budget might 

have included profit costs of £20,000.00, 

counsel’s fees of £10,000.00 and expert’s 

fees of £10,000.00. Whilst the Court can set 

the budget by reference to these separate 

elements, this is the exception rather than the 

rule and most Courts will set a budget for the 

phase. In the above example, you have 

contended for £40,000.00 but say the Court 

only allows £30,000.00? 

 

You have to “cut your cloth” to fit the budget 

so if you were to agree counsel’s and experts’ 

fees as contended for then you either end up 

with only 50% of your projected profit costs or 

your client has to pay the difference knowing it 

will not be recoverable.  You will therefore 

need to revisit the projections and then 

discuss fees with both counsel and experts.  

These discussions could include: 
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 Can some of the proposed work that 

was to have been done by counsel be 

done by your own fee earners? 

 

 Are Counsel prepared to reduce their 

proposed fees by reference to hourly 

rates? 

 

 Alternatively, are they prepared to 

accept a general pro rata reduction i.e. 

in the above example, limit their fees 

for the work to £7,500? The same pro 

rata approach to fees should be taken 

with your experts.  

 

If you are uncomfortable dealing with this type 

of negotiation then ask your costs people to 

advise and to be part of the discussion - it is 

something that they will be used to doing.  

Experts have less experience of dealing direct 

with your costs representatives but this will 

surely change as the budgeting system 

becomes more firmly embedded.  

 

Once you have agreed maximum fees for the 

phase you then know what is left for your own 

work (if your client is unwilling or unable to pay 

the difference). You should therefore review 

your processes including grades of fee earners 

to be used; again, your costs experts should 

be able to assist.  They will have considerable 

experience of costing your files (and if they are 

external, then of many other firms too) and 

they will have a good insight into “best 

practice” from a profitability perspective. 

 

Summary 

 

I am sure that many of you will already have 

experienced costs management and attended 

at least one CCMC. The system must be 

regarded as being in its infancy and the Courts 

are having to learn and deal with the system at 

the same time that Court resources are not 

only being stretched but being cut.  

Decisions/rulings are inconsistent and most 

practitioners find the procedure burdensome.  

However, you will need to accept that 

budgeting is not going to go away and that the 

earlier you engage with the process and set up 

the necessary systems the better. 

 

Budgeting has many benefits, not least in 

giving some certainty to clients and their 

Solicitors about the potential liabilities and the 

extent of likely costs recovery.  The “secret” to 

effective costs management is teamwork – it 

is a collaborative process between yourselves, 

Counsel and experts (and this includes your 

costs experts!). 

 

I have written a detailed practice note on the 

preparation of Precedent H for Practical Law 

Company (Dispute Resolution).  They have 

kindly allowed me to make this available on 

request so if anybody would like this practice 

note (together with a properly calculating 

Precedent H!) then please e-mail me at 

sue@litigation-costs.co.uk.  

 

 

Sue Nash is a member of ACAL and Managing 

Director of Litigation Costs Services 

(www.litigation-costs.co.uk) a full service law 

costs drafting and consultancy company.  Sue 

specializes in group action costs having 

worked in this field for 13 years during which 

time LCS has been involved in over 40 group 

actions, the majority of them historic child 

abuse actions.  She writes and lectures 

extensively on costs budgeting and is also 

Managing Director of Omnia Legal Software 

which has produced a comprehensive 

budgeting and costing program in use by 

several firms across the country.  Sue is also 

the current chairman of the Association of 

Costs Lawyers (ACL).  

 
 

Led by Survivor Voices for Quality Care - Shereen Lincoln 
 

  

Recent exposures of the extent of institutional 

collusion with childhood sexual abuse have 

caused great anguish and shock across the 

UK. Of course we must seek out, make 

accountable and strive 

LeighBell78@googlemail.com prevent such far 

reaching crimes. Of equal need are safe 

spaces to un-sensationally question and 

change why so many felt unable to step 

forward and to courageously examine our 

sexual and parental behaviours that have 

mailto:sue@litigation-costs.co.uk
mailto:LeighBell78@googlemail.com
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created a 1:4 abuse rate within the 

population. 

  

For now as pressures mount on staff within 

media companies, hospitals, schools and care 

homes, sighs of cold comfort emerge from the 

workers within drug, alcohol, mental health 

and domestic violence services for there is a 

belief that more awareness will lead to peace-

filled change for the disproportional numbers 

of survivors who have and continue to need 

them.  I am beginning to genuinely smile about 

a fresh approach to abuse recovery and 

prevention that upholds empowerment and 

equality in every encounter as key to true 

justice. 

  

On 17th November 2014 there will be 

significant progressive step forward as the 

book is launched at the Inner Temple, London. 

The prestigious location fittingly acknowledges 

the kind, altruistic generosity from such a 

variety of people who all gave their time for 

free to create the most relevant and 

accessible content for this book e.g. mental 

health, youth and social work, the police, 

psychologists, life coaches, occupational 

therapists, design students, a group of highly 

opinionated youth with a strong sense of 

justice and style and of course ACALs very own 

Jonathan Wheeler. 

  

The true beauty is that everyone believed in 

listening and responding to the voice, vision 

and needs of an abuse survivor in a fresh new 

way. We proved Nichiren Daishonin’s wisdom 

that ‘more valuable than treasures of the 

storehouse are treasures of the body and the 

treasures of the heart are the most valuable of 

all’. 

Living as your hero -  moving on childhood 

sexual abuse is an innovative self help guide  

empowering readers with legal clarity, 

personal experiences, self care and 

communication tips to keep themselves safe, 

grounded and unconditionally optimistic when 

sharing vulnerability and pain with authorities. 

Its key message is that true justice is 

developing a strong helpful inner voice that 

speaks kindness, fairness and wisdom more 

than harmful disregard internalised from 

abusers.  

  

Patrick Maddan, the sub treasurer of the Inner 

Temple, wrote the forward to endorse the 

approach which served as another candle in 

the tunnel of seeking solutions to abuse. 

Feedback from both service providers and 

survivors has been most favourable, with the 

comfortable calming layout and friendly tone 

being most popular.  I would have loved to 

have had an easy to read guide to navigate my 

own legal journey when life was consumed 

with dark emotions and thoughts but I was 

fortunate to have found a mentor in life, Dr 

Daisaku Ikeda who showed me how to deeply 

respect my life no matter what and taught me 

the lessons that to light anothers path is to 

illuminate ones own and to have confidence 

and resolve in the fact that human issues are 

both made and solved by humans. 

  

Our event is entitled ‘Celebration and 

Collaboration to put Survivor Voices First’ 

which will be chaired by Emily Miles, the 

former director of policing and a longstanding 

trustee within the leading social reform 

charity, Joseph Rowntree Foundation. We will 

tell the story of the books birth, map its 

benefits thus far, invite commitment to free 

self help resources and introduce survivors’ 

empowerment standards for all services. 

  

We can look to a brighter future together as 

we prioritise shaping services for those it 

serves and let the healing power of responding 

and listening do its job!  

 

To express interest in the event please email 

jcollis@innertemple.org.uk 

For future collaboration opportunities email 

the writer shereenlincoln@gmail.com. 
 

For book information: 
 single copies  

Ebook  http://web.sellaround.net/04IS 

Print http://web.sellaround.net/050o 

 

bulk orders  

booklet@livingasyourhero.com 

 

For event enquiries: 

events@livingasyourhero.com 
 

 

 

 

 

mailto:jcollis@innertemple.org.uk
mailto:shereenlincoln@gmail.com
http://web.sellaround.net/050o
mailto:booklet@livingasyourhero.com
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NJB ~v~ (1) MXH (2) TSA 

 

 

Between 1980 and 1984 the NJB suffered 

sexual, emotional and physical abuse inflicted 

by the first Defendant. The Claimant was aged 

11-14 when these events took place and was 

a member of a national youth activity 

organisation administered by TSA, the second 

Defendant. The first Defendant, MXH, was the 

volunteer leader of the Claimant’s local branch 

of this organisation.  

 

The Claimant was one of a number of young 

adolescent boys who would attend the local 

TSA premises on Friday evenings and be 

provided with alcohol and cigarettes by MXH, 

the volunteer leader. MXH would initiate 

sexual games involving nudity and 

pornographic magazines. The Claimant would 

also visit the premises on his own at the 

invitation of the MXH and be left in the office 

alone with alcohol, sometimes locked in, until 

the MXH returned later intoxicated to inflict 

abuse on the Claimant. 

 

The Claimant alleged that MXH would play a 

game where his penis was tied to a rope with a 

weight attached to it and the weight was 

thrown over a balcony. MXH would wrestle with 

the Claimant while naked. The abuse 

escalated further. MXH would masturbate in 

front of the Claimant, make the Claimant 

fondle himself and masturbate the Claimant. 

MXH also cut the Claimant’s penis by digging 

into it with his fingernails. Although admitting 

to some of the alleged abuse, MXH denied 

many specific parts of the claim.  

 

The Claimant alleged that on one occasion 

when he was very intoxicated by whisky 

supplied by MXH he was groped by MXH and 

another adult male, and although his 

recollection is incomplete the circumstances 

in which he awoke indicate that he had been 

raped. Again, this was denied by MXH. 

 

The abuse by MXH continued until NJB was 

14. The Claimant did not report these events 

to anyone at this time because of fear and 

anxiety about these events. 

 

The Claimant first reported the abuse to the 

police in 1995. This disclosure was made 

following difficult personal circumstances 

which brought back the memories of the 

abuse he had suffered as a child. Following a 

police investigation MXH was arrested and 

after pleading guilty was sentenced to six 

months in prison.  

NJB had suffered severe mental health 

problems throughout his life and has been 

sectioned under the Mental Health Act on 

several occasions. He suffered post traumatic 

stress disorder and psychosis all of which 

appeared to relate to the childhood abuse he 

suffered at the hands of Mr Hauck.  He has an 

extensive history of self harm and attempted 

suicide.   

 

Proceedings 

 

Proceedings were issued on 19 March 2013 

and were served on MXH, and TSA in July 

2013.  

 

MXH filed and served his Defence on 13 

August 2013. This Defence pleaded that the 

claim was statute barred and while admitting 

some of the allegations made against him but 

argued that the Claimant was permitted to 

drink alcohol and smoke cigarettes rather than 

him encouraging the Claimant to do so. 

Further it was denied that he played any adult 

game with sexualised content until the 

Claimant was 14, and made no admission in 

respect to the some specific allegations and 

denied the most serious elements of the 

abuse. 

 

TSA filed and served a Defence on 13 

September 2013, following a short extension 

of time agreed by the parties. TSA denied 

vicariously liability for the abuse on the basis 

that the relationship between the MXH and 

TSA at the time of the abuse was not akin to 

employment and that MXH’s role as a 

volunteer was not sufficiently close for it to be 

fair, just or reasonable to impose vicarious 

liability on TSA.  Further, they denied that their 

adult volunteer leader had a duty of care to 

the members of TSA and that TSA was 

vicariously liable for the abuse inflicted on the 

Claimant by MXH while he volunteered for the 

TSA and while the Claimant was a member of 

that organisation.   
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Expert evidence was obtained from Professor 

Tony Maden (Consultant Forensic Psychiatrist) 

and Mr J Henry Goldin (Consultant Plastic 

Surgeon), a witness statement was obtained 

from Rowena Wilson (Camouflage Expert), and 

professional photographs of the Claimant’s 

scarring due to self harm were taken. 

Professor Maden diagnosed the Claimant with 

severe emotionally unstable personality 

disorder of the borderline type, schizoaffective 

disorder, symptoms of post-traumatic stress 

disorder and dependence on alcohol. He 

found that the sexual abuse suffered by the 

Claimant had made a substantial contribution 

to the causation of his psychological 

difficulties, and that the Claimant would 

continue to have significant psychological 

problems even after treatment.  

 

Mr Goldin’s report examined the Claimant’s 

scars and concluded that although the scars 

would fade none could be eliminated by any 

cosmetic surgery or other procedures. The 

scars might however be disguised by tattooing 

or make up. 

 

The Skin Camouflage statement outlined a 

make-up regime to assist the Claimant to 

disguise his scarring. 

 

The first Defendant obtained expert evidence 

from Professor Zeitlin (Emeritus Professor of 

Child and Adolescent Psychiatry). His report 

suggested that if the Claimant had suffered 

extended and prolonged physical abuse within 

his own family, that and the Claimant’s 

ankylosing spondylitis would have cumulatively 

have created a likelihood of causing significant 

disturbance to the Claimant. 

 

The Claimant’s psychiatric expert Professor 

Maden did not agree that ankylosing 

spondylitis was a credible cause of the 

Claimant’s condition, or that there was any 

reason to think that the Claimant had suffered 

significant physical abuse within his own 

family as a child. 

 

The trial was listed for 2 February 2015 with a 

five day estimate.  The Claimant made an 

application to disbar MXH from relying on 

Professor’s Zeitlin’s report on the grounds that 

Professor Zeitlin’s expertise was not relevant 

to the issues in the case and that his report 

was compromised by him having interviewed 

MXH, the perpetrator of the abuse. 

 

The Claimant’s Schedule of Loss and Damage 

was costed to 30 May 2014 and set out all 

past losses pertaining to the Claimants injury. 

Future losses were also incorporated into the 

Schedule to include care, loss of earnings and 

future therapies and treatment. The Schedule 

totalled in excess of £500,000. 

 

A roundtable meeting took place on 1 April 

2014, and the Claimant rejected the MXH and 

TSA’s offers of £157,567.00, £208,541.00, 

£264,573.00 and £281, 473.00. The 

Claimant’s counteroffers at £548,628.00, 

£495,584.00, £445,000.00 were rejected, 

and Claimant accepted a final offer of 

£350,000.00 made jointly by MXH and TSA.  

 

The Claimant funded his case under a 

Conditional Fee Agreement with ATE insurance 

through Law Assist.  

 
Case Submitted by Anthony Gold Solicitors 

 
 
 

‘JC’ v CICA 
 

Quantum: Sexual Abuse, PTSD, 
 
22.03.14: Tariff, loss of earnings and special expenses: recoverable notwithstanding that 
the criminal prosecution against the abuser failed and the applicant had a chequered 
work history with scant supporting pre and post incident documentation.  
 
The appellant JC was born in 1973. After his parents separated his mother moved in with a his 
stepfather and his sons. During the period 1977 to 1990 when the applicant was aged 4 to 17 
years he was subjected to severe and protracted sexual assaults by his step father and elder 
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step brother. The assaults included being forced to engage in bestiality. The assaults escalated 
to rape and became violent. The applicant suffered physical problems. He lacked concentration 
at school. Due to the nature of the sexual abuse the applicant had no control over his bowels 
and was taunted and excluded from his peers at school which caused him to frequently truant.  
The applicant left school at fifteen with no qualifications.  The applicant attempted to run away 
but was apprehended and placed in a children’s home for six months where he suffered further 
abuse. Following his return to the family home he started to self harm and turned to drugs to 
block out the abuse. He embarked on a series of unsatisfactory relationships.  He undertook a 
number of low paid unskilled jobs which lasted for no longer than a couple of months. At the age 
of 18 the appellant’s drug abuse escalated and he started using heroin.  In 1997 the applicant 
met his wife and settled into a stable family life. He trained as a plumber which he enjoyed and 
was good at. He built up a thriving plumbing business.  In 2007 his wife had a breakdown and 
disclosed her own childhood abuse. This triggered memories of the applicant’s own abuse and 
he suffered a breakdown which led to his eventual bankruptcy. In 2010 the applicant contacted 
the police and made a full statement about the abuse he had suffered by his stepfather and 
stepbrother.  The applicant’s stepfather was arrested for offences committed against the 
applicant and other sexual offences.  His stepbrother was also arrested but was not charged as 
he was suffering from schizophrenia who had also been abused by his father. Following a 
lengthy trial at which the applicant gave evidence the jury were unable to reach a majority 
verdict in relation to the offences involving the applicant as a result of the jury being reduced 
from twelve to ten members.  Two of the jury members were unable to continue due to the trial 
content, one of which required counselling. A re-trial was considered, but the applicant could not 
endure a further trial and his GP felt it would be detrimental to his mental health.  
 
The applicant lodged an application with CICA on 23 December 2011 (which fell under the 2008 
scheme). The applicant secured an early interim payment. Medical evidence was obtained from 
Dr Jane O’Neill, Consultant Psychiatrist.  
 
Dr Jane O’Neill’s view was that the applicant fulfilled the criteria for Post Traumatic Stress 
Disorder, Emotionally Unstable Personality Disorder and Harmful Use of Substances.  Dr O’Neill 
recommended two to three years of weekly cognitive behavioural therapy and weekly addiction 
counselling following which it was hoped that the applicant would return to part time 
employment. Dr O’Neill’s report and a number of other documents were submitted to the CICA 
including a detailed statement and schedule of loss (prepared on a calculated basis) claiming 
loss of past and future earnings based on average earnings. 
 
On 22 March 2014 the CICA made a “paper” award for £244,950 as follows  
Tariff, band 17 - £22,000 to reflect severe childhood abuse and incorporates a 
moderate/permanent disabling illness.  
 
Costs of private medical treatment - £18,200. The CICA accepted Dr O’Neill’s recommendations 
that the treatment was necessary to lessen the severity of the applicant’s symptoms.  
Net future loss of earnings - £204,750 – The CICA accepted the psychological sequel of the 
abuse would have some impact on the applicant’s future employability and that he was a 
qualified plumber. An award was made to reflect future losses despite the lack of documentation 
supporting pre-incident declared earnings.  
 
Final award: £244,950 
 
Case submitted by Jacqui Morton, Emmott Snell Solicitors 
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NOTICE OF ANNUAL GENERAL MEETING OF THE ASSOCIATION 

OF CHILD ABUSE LAWYERS ON 
 

Friday 31
st

 October 2014 AT 2.00 P.M  
 

AT THE OFFICES OF 
Bolt Burdon Kemp, Providence House, 

Providence Place, Islington, N1 0NT 
 

AGENDA:- 
 

1. Agreement of minutes of previous meeting 
 

2. Co-ordinator’s report  
 

3. Treasurer’s report – approval of accounts for the year ended 28th February 2014  
 

4. To elect nominated officers to the Executive Committee:- 
 

The following have been nominated:- 
 

 Richard Scorer 

 Peter Garsden - President 

 Tracey Storey  

 David Greenwood 

 Jonathan Wheeler – Treasurer 

 Alan Collins 

 Patrick Ayre 
 

 

ACAL’S NEW WEBSITE www.childabuselawyers.com 
 
ACAL launched its new website in June at which time all members should have received an 
email with their new username and password.  If you have not received this email or you 
have had problems logging on to the website then please contact the ACAL Office on 020 
8390 4701. 
 
Instructions for logging on and adding information to the Homes, Experts and Counsel 
databases are attached.  For these databases to continue as useful resources, we need all 
members to contribute.  Please take time to add information. 
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5.  ACAL Code of Practice 
 

6. A talk by Shereen Lincoln author of ‘Living As Your Hero – Moving on from Sexual 
abuse’ a self help guide to addressing childhood sexual abuse before, during and beyond 
the UK legal system. 
 

7. A talk by Tom Perry, MandateNow Campaign.  MandateNow is a pressure group that 
seeks the introduction of law requiring staff in positions of trust who work in ‘Regulated 
Activities’ to report concerns about the welfare of children [and vulnerable adults] to the 
Local Authority. 
 

8. Any other business 
  

(CPD hours: 2) 

 
 

 
Quantum Leap: How to be creative about claiming non pecuniary loss 
A paper for the APIL/ ACAL Abuse Claims Conference, 20th June 2014 by Jonathan Wheeler 
 
 
Introduction 
Tortious damages are generally designed to compensate a victim: To put someone back in the 
situation in which they would have been, had the tort not been committed. They exist to make 
good the pecuniary and non-pecuniary losses the claimant has incurred. That is all the law can 
apparently do; it cannot force a tortfeasor to apologise, it cannot force a claimant to have 
treatment, and it cannot wave a magic wand to make it all get better, or indeed erase the past. 
In effect then, the law is a blunt instrument in trying to achieve its aim.  
 
We all know that damages for any injury or harm are not a ‘lottery win’; claimants would rather 
the tort had not been done to them, rather than receive financial restitution. Damages can of 
course also act as a marker of society’s disapproval for the tort, particularly the torts of trespass 
to the person (assault, battery and false imprisonment) which we routinely deal with in abuse 
claims; but they cannot make the pain go away.  
 
Damages for pain, suffering and loss of amenity (PSLA) suffered by people who have been 
abused are in my mind woefully inadequate; we all know clients whose lives have been 
adversely and permanently altered because of the experiences they went through as children. 
In abuse cases, there are often causation issues too which come into play to reduce a 
claimant’s general damages award: previous or subsequent traumas caused by other life events 
may have had an impact on a client’s psychological make-up and these somehow need to be 
taken into account - often as some rude percentage - and ‘deducted’ from the compensation 
that a court would ordinarily have awarded.  
 
Further, pecuniary losses are difficult to evidence, particularly loss of earnings. Because our 
clients were abused as children, when their true educational and occupational potential was just 
that – a potential not a reality – it is difficult to convince a court that ‘yes my 35 year old client – 
who is now on benefits – would in fact have been an astrophysicist, or a teacher, or even 
someone capable of working in some capacity, had he not been buggered by his scout leader at 
the age of 10’. The number of abuse cases which attract a multiplier/ multiplicand approach to 
loss of earnings are few and far between. As I explain to my clients, there is not some parallel 
universe which shows them now - the abused and broken person that they are - and which 
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shows them as they would have been had they not been abused, but that’s practically what the 
courts require us to evidence. As a result in my view, our clients are seriously under 
compensated by the courts for the wrongs that have been done to them. 
 
Many of us are being creative in the special damages claims we are advancing these days on 
behalf of our clients to try and redress the balance – claiming damages for wasted expenditure 
on alcohol for example, where a client is diagnosed with the psychological and ICD10 verifiable 
label of “alcohol dependence syndrome”, but the courts are extremely wary of these types of 
claims. In addition there are of course policy reasons why a client’s illicit drug use, or 
subsequent criminal behaviour which may be directly related to the abuse suffered in childhood, 
are not compensatable at all.  
 
What I seek to explore in this paper is not pecuniary loss, but non pecuniary loss, and not ‘basic’ 
general damages (by which I mean compensation for PSLA). I want to show that we can be 
creative in our use of other common law damages to enhance and increase the value of our 
clients’ claims. Here, I am talking about aggravated and exemplary damages. These have their 
origins in ancient common law remedies and as such we may have more success in claiming 
them for our clients than we will in advancing some of our more modern and inventive ideas for 
pecuniary losses.  
 
To briefly introduce these topics: aggravated damages are (since 1964) said to be 
compensatory damages which can be awarded on top of “basic” general damages to reflect the 
aggravated nature of the harm caused to the claimant by the tortfeasor. Exemplary damages 
are however essentially punitive in nature, to punish a defendant whose conduct is said to be 
outrageous or scandalous. I think both have a place in some of the claims we can make on 
behalf of our clients, and if universally applied, will raise the bar for the awards we can all 
recover.  
 
So in this paper we will look at definitions, how the law has developed, and how practically we 
can apply these heads of damages to our cases; I will also give a summary of some recent 
cases where these issues have been raised. 
 
Aggravated Damages 
Definition and the development of the recent common law 
The modern view of aggravated damages can be found in the judgment of Lord Devlin in the 
case of Rookes v Barnard1, a leading case in this area to which we will continue to return.  They 
are only available in cases of trespass against the person and other intentional torts (so not 
negligence) and need to be specifically pleaded.2  They exist to compensate for the manner in 
which the tort was committed although there is some understandable confusion over whether 
there is also a punitive element to the damages award – which I will come to later. 
 
Lord Devlin judged that an aggravated damages award can be claimed for the tortfeasor’s 
exceptional conduct where this was such as to injure the claimant’s feelings of pride and dignity, 
and give rise to humiliation, distress, insult and pain. The conduct complained of must be 
offensive, or accompanied by malevolence, spite, malice, insolence or arrogance. This clearly 
applies to many of the claims we bring for survivors of abuse.  
In another leading case, to which we will also return, the House of Lords subsequently 
suggested that aggravated damages should compensate the claimant for mental distress or 
“injury to feelings” where the tort has been committed to cause insult, indignity, humiliation, and 
a heightened sense of injury or grievance.3   

                                            
1
 Rookes v Barnard [1964] AC 1129 

2
 CPR 16.4 (1) (c), dealing with the contents of the Particulars of Claim 

3
 Broome v Cassell & Co Ltd  [1972] AC 1027 
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Dyson J in the more recent case of Appleton v Garrett4 adopted the Law Commission’s 
definition5  that there are two pre-conditions for an award of aggravated damages: 

(1) Exceptional or contumelious conduct or motive on the part of a defendant in committing 

the wrong or in certain circumstances subsequent to the wrong; and 

(2) Mental distress sustained by the claimant as a result. 

“Contumelious” is defined by the Oxford English Dictionary as being an archaic term: “(of 
behaviour) scornful and insulting; insolent”.  
So if the loss that the claimant has suffered is exacerbated or aggravated by the conduct of the 
defendant, he or she should be compensated for it – there is clearly a link here between the 
offensive conduct and the claimant’s injuries.  
It should be noted that – as with all damages awards – the court has discretion as to whether or 
not to award damages, even if the pre-conditions have been satisfied. 
Are aggravated damages compensatory or punitive? 
Aggravated damages are compensatory insofar as a “basic” award of general damages would 
be insufficient to compensate the claimant for the harm suffered, due to the aggravating factors 
of the case6. But they can in a sense be seen as punitive too because of the requirements for 
“exceptional conduct” on the part of the tortfeasor7. Note that the claimant does have to 
subjectively experience the injured feelings or mental distress to claim the award. Note too that 
of course the law can now award damages for mental distress and injury to feelings (in 
discrimination cases for example) as ‘basic’ general damages, so these improvements in the 
law since Rookes would appear to suggest that aggravated damages are for something more, 
and are designed to go some way in punishing the defendant. The fact that aggravated 
damages too are not allowed in cases brought in negligence, and indeed breach of contract, 
would again suggest the punitive nature of the award, because it can only be made in cases 
where the tort was intentional.  
 
Conduct complained of subsequent to the tort’s commission 
Of particular application to abuse claims is that the conduct complained of can be subsequent to 
the wrong having been committed. Examples include the conduct of the defendant in the 
process of court proceedings, whether within the proceedings where aggravated damages are 
claimed, or maybe in criminal proceedings which have taken place previously8. Examples 
include where, for example, the defendant pursued hopeless points with a view to delaying 
judgment, or if he has engaged in a hostile cross examination of the claimant, or used litigation 
to intimidate the claimant, or to generate wider publicity to humiliate the claimant.  My firm had a 
case where aggravated damages were claimed for the defendant’s conduct in putting our client 
through cross examination at his Old Bailey trial where he questioned her sanity and integrity, 
and then sought to re-litigate his unsuccessful defence in the civil proceedings and even 
counter-claimed against her for malicious prosecution9. 
 
Overlap between aggravated damages and PSLA 

The defendants will often argue that there is some over-lap between general damages for 
psychiatric injury in abuse cases and aggravated damages, and that a separate award should 

                                            
4
 Appleton v Garrett [1997] 8 MLR 75 

5
 From its paper ‘Aggravated, Exemplary and Restitutionary Damages’, 16

th
 December 1997, LC247 

6
 Rookes v Barnard [1964] AC 1129 

7 In Thompson v Commissioner of Police for the Metropolis [1997] 3 WLR 403 Lord Woolf MR held that "there can be a penal 

element in the award of aggravated damages. However they are primarily to be awarded to compensate the plaintiff for injury to 
his proper pride and dignity and the consequences of his being humiliated" 
8
 See for example in cases of false imprisonment: Warby v Cascarino, The Times 27 October 1989; Thompson v Commissioner of Police for 

the Metropolis, ibid.  
9
 CXX v DXX [2012] EWHC 1535 (QB), which subsequently settled without an apportionment between general and aggravated damages 
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not be made. Notably Moore-Blick LJ in Rowlands v Chief Constable of Merseyside Police10 
cautioned that: 

"…any injury for which compensation has been given as part of the award of basic damages should not be the 
subject of further compensation in the form of an award of aggravated damages."

11 

The trick is to differentiate the aggravated damages award from PSLA, and to counter the 
defendant’s arguments, reference should be made to the JSB guidelines which say: 
“Claims relating to sexual and physical abuse usually include a significant aspect of psychiatric 
or psychological damage. The brackets in this chapter provide a useful starting point in the 
assessment of general damages in such cases. It should not be forgotten, however, that this 
aspect of the injury is likely to form only part of the injury for which damages will be awarded. 
Many cases include physical or sexual abuse and injury. Others have an element of false 
imprisonment. The fact of an abuse of trust is relevant to the award of damages. A further 
feature, which distinguishes these cases from most involving psychiatric damage, is that there 
may have been a long period during which the effects of the abuse were undiagnosed, 
untreated, unrecognised or even denied. Aggravated damages may be appropriate.” 12 
Enlightened guidance to the judiciary there!  
Note also the definition in the Civil Procedure Rules (2014): Aggravated damages are 
“additional damages which the court may award as compensation for the defendant’s 
objectionable behaviour” (my emphasis). 
 
Aggravated damages and negligence 
It is interesting to consider the law relating to aggravated damages and negligence. Perhaps a 
case crying out to be eligible for a claim for aggravated damages was Kralj v McGrath,13 a 
decision by Woolf J as he then was, and subsequently approved by the Court of Appeal. The 
claimant claimed against her obstetrician in negligence and breach of contract. She was giving 
birth to twins and whilst one had been delivered successfully, the other was in a transverse 
position. In order to aid the delivery of the second baby, her consultant manually rotated the 
baby inside the mother’s womb without any anaesthetic, causing her intense pain. The child 
was delivered, but died of its injuries as a result. The judge described the consultant’s treatment 
of Mrs Kralj as “horrific” and “completely unacceptable”. Despite negligence being found against 
the obstetrician (the facts of the case certainly fit the Rookes v Barnard test), the High Court 
refused to award aggravated damages because the case was one of negligence. It occurs to 
me that the case could also have been brought in trespass (surely the conduct complained of 
could have been characterised as assault and battery), and had it been, I wonder if the court’s 
decision would have been different.  
 
The Court of Appeal approved this decision in AB v South West Water,14 where it struck out the 
claimants’ claims for aggravated damages which were pleaded on the basis of the claimants’ 
indignation at the defendant’s tortious conduct in a claim founded on public nuisance (so a non-
intentional tort). Feelings of anger and indignation were not a proper subject for compensation, 
the court said, but of course aggravated damages can be awarded for precisely that in 
defamation cases, and cases involving assault, battery, false imprisonment and discrimination.   
A 10% uplift post Jackson? 
 

                                            
10

 Rowlands v Chief Constable of Merseyside Police [2007] 1 WLR 1065 
11

 Ibid. Paragraph 26 
12

 JSB Guidelines, Chapter 4, Psychiatric & Psychological Damage, 12
th
 edition 

13
 Kralj v McGrath [1986] 1 All ER 54 

14
 AB v South West Water [1993] QB 507 
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In Simmons v Castle,15 the Court of Appeal gave (revised) effect to Lord Justice Jackson’s 
proposals for a 10% increase in general damages which he felt would ameliorate at least some 
of the effects of his civil justice reforms:   
 
“Accordingly” said the Lord Chief Justice, giving the verdict of the court, “we take this 
opportunity to declare that, with effect from 1 April 2013, the proper level of general damages in 
all civil claims for (i) pain and suffering, (ii) loss of amenity, (iii) physical inconvenience and 
discomfort, (iv) social discredit, or (v) mental distress, will be 10% higher than previously, unless 
the claimant falls within section 44(6) of LASPO.”16  
 
Bearing in mind that aggravated damages are said to be a) compensatory and b) to 
compensate for mental distress (as defined by the House of Lords in Broome v Cassell17) does 
the 10% uplift apply to aggravated damages too? It must surely be arguable.  
 Relevant cases in which aggravated damages have been awarded  
Let’s look at some recent cases where aggravated damages have been awarded, relevant to 
our claims. 
Griffiths v Williams (1995)18 was a claim for compensation for rape. General damages were 
awarded at £50,000 (by a jury), and these were the subject of the appeal by the defendant. The 
Court of Appeal recognised that this was a high award in the circumstances (and of its time) but 
upheld the award in total by recognising a PSLA element of £15,000, and aggravated damages 
of £35,000. It was noted that the defendant had sought to defend the case against him by 
making allegations about the claimant’s character (which would have amounted to defamation, 
Thorpe J found) so this subsequent behaviour (as well as the tort itself) was relevant. 
 
Appleton v Garrett (1997)19 concerned a dentist who had carried out grossly negligent and 
unnecessary treatment on his patients amounting to intentional physical assaults. Aggravated 
damages were awarded by Dyson J who set a figure of 15% of the general damages award for 
each claimant, which increased their awards by between £1050 and £2040.  
 
Marriott v Parrington (1999)20, the Court of Appeal dismissed an appeal against an award of 
£30,000 aggravated damages (and £25,000 general damages) in another rape case.  
 
Richardson v Howie (2005)21 : Aggravated damages were claimed by the claimant for a vicious 
assault with a bottle by her boyfriend. The appellate tribunal suggested that it was no longer 
appropriate to characterise an award for damages for ‘injury to feelings’ as aggravated damages 
except in wholly exceptional circumstances. Damages for ‘injury to feelings’ may include 
compensation for indignity, mental suffering, humiliation, distress, anger and indignation at the 
defendant’s conduct. These could be subsumed in a general damages award and an award of 
aggravated damages was not appropriate on the facts of this case. This seems an odd decision 
and out of step with previous and subsequent jurisprudence, but as a decision of the Court of 
Appeal it has force, and has yet to be disapproved. The best one can do if it is raised by a 
defendant is confine its remit to the facts of that particular case.  
 
AT & others v Dulgheiru (2009)22 , the court assessed damages for a group of young women 
who had been trafficked and enslaved in prostitution. On top of general damages awards for 
what the women had suffered, ranging from £82,000 to £125,000, aggravated damages of 

                                            
15

 Simmons v Castle (No.2 ) [2013] 1 All ER 334 
16

 Ibid. at paragraph 50 (which replaced paragraph 20 of the Court of Appeal’s earlier judgment in the same case) 
17

 Broome v Cassell & Co Ltd  [1972] AC 1027 
18

 Griffiths v Williams, Rose LJ, Millett LJ & Thorpe J, 21
st

 November 1995, Court of Appeal, unreported 
19

 Appleton v Garrett [1997] 8MLR 75 
20

 Marriott v Parrington, Woolf MR, Mummery LJ, Mantell LJ, 19
th

 February 1999, Court of Appeal, unreported 
21

 Richardson v Howie [2005] PIQR Q3 
22

 AT & others v Dulgheiru [2009] EWHC 225 (QB) 
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between £30,000 and £35,000 were awarded because the defendants’ conduct was appalling, 
malevolent, and utterly contemptuous of the claimants’ rights; this was an example of the sort of 
exceptional conduct which would justify an aggravated award.  
 
BJM v Eyre & others (2010)23 , a 12 year old boy had been groomed and sexually assaulted by 
one defendant, then abducted and ‘sold’ to another for the purposes of prostitution. He was 
repeatedly raped and subjected to acts of depravity. Swift J awarded £70,000 in general 
damages and considered an aggravated award. She noted that the claimant had been treated 
“as a chattel to be bought, sold and used sexually”. He had been threatened with grave physical 
harm if he did not comply with the defendant’s demands, and blackmailed over images taken of 
him when engaging in sexual acts at the behest of the defendants; the judge found that he had 
been “terrified”. The defendants had sought to deny their wrong doing at the criminal trial for a 
substantial period of time and the claimant had faced the prospect of recounting his abuse and 
humiliations in a criminal court. This was such a case where – if an award of aggravated 
damages were not made – the claimant would not be properly compensated. However the judge 
bore in mind that the award was compensatory and not punitive and she was aware of the risk 
of double recovery. She awarded £20,000.  
 
EB v Haughton (2011)24  Mrs Justice Slade awarded general damages of £28,000 for abuse 
suffered in childhood but refused the claimant’s application for aggravated damages. She noted 
that whilst the claimant was distressed at having to give evidence at the criminal trial, the 
defendant was acquitted on all counts and it would be wrong therefore to take that into account. 
Whilst in no way minimising the defendant’s despicable conduct towards her, not every case 
warranted an award of aggravated damages and this was the case here. Compensation for the 
mental distress suffered was reflected in the general damages award.  
 
RAR v GGC (2012)25 concerned a case of sexual abuse perpetrated by the claimant’s 
stepfather from the age of 7 to 12. The abuse was most serious, and general damages were 
awarded of £70,000. The judge (Nicola Davies J) felt it appropriate to award an additional 
£10,000 by way of aggravated damages to reflect the cruel manner in which the assaults had 
been committed. She cited the threats to the claimant, a vulnerable girl, to send her to a 
children’s home if she did not comply with the step father’s sexual demands, and noted that 
there was no escape as the claimant was abused in her own home. Further, the taking of 
photographs of the claimant in compromising positions caused her additional humiliation and 
distress. The judge made clear in her judgment that this did not represent a ‘double recovery’ 
with the general damages awarded. 
 
GLB v TH (2012)26: £67,500 was awarded for PSLA for abuse suffered by the claimant at the 
hands of her grandfather from the age of 11 to 16. £15,000 was awarded for aggravated 
damages because the abuse represented an abuse of trust and in recognition of the emotional 
upheaval caused by the conflict of emotions experienced; the claimant’s grandfather was on the 
one had nice and kind, and on the other, her abuser. There was also a loss of pride and self 
esteem caused by the abuse that was not compensated by way of the PSLA award.  
X v Cornell (2013)27, another child abuse case - £37,500 awarded by way of general damages, 
and £5,000 awarded by way of aggravated damages because the test of ‘exceptional or 
contumelious conduct’ had been met. 
 
We see from these that back in the ‘90’s, the Court of Appeal was upholding aggravated 
damages awards in rape cases at well over the amount in fact awarded for ‘basic’ general 

                                            
23

 BJM v Eyre & others [2010] EWHC 2856 (QB) 
24

 EB v Haughton [2011] EWHC 279 (QB) 
25

 RAR v GGC [2012] EWHC 2338 (QB) 
26

 GLB v TH, Leighton-Williams QC, 31
st

 October 2012, RCJ (QB), reported on Lawtel AC9700966 
27

 X v Cornell, Master Fontaine, 1
st

 August 2013, RCJ (QB), unreported 
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damages. The most recent clutch of abuse cases in which awards have been made since 2009, 
reveal aggravated damages figures of between roughly 15% to 30% of the PSLA award.  
 
Exemplary Damages 
Definition and the development of the recent common law 
We return to Rookes v Bernard28 and Lord Devlin, for the beginning of the modern take on 
exemplary – sometimes called punitive – damages. His lordship described exemplary damages 
as “anomalous”, as they confuse the civil and criminal functions of the law. He felt constrained 
by precedent from abolishing them altogether but managed to limit their scope by reclassifying 
many previous exemplary awards as compensatory and therefore more properly renamed them 
as aggravated damages. There then remained only three classes of case which could qualify for 
exemplary damages: 

(1) Where there has been oppressive, arbitrary or unconstitutional action by servants of the 

government; or 

(2) Where the defendant’s wrongful conduct was calculated by him to make a profit for 

himself which may well exceed the compensation otherwise payable to the claimant; or 

(3) Where expressly authorised by statute.29  

In a further effort to limit their application, Lord Devlin decreed that they should only apply to 
torts for which they had been previously awarded before 1964 – which then ruled out more 
modern torts such as discrimination claims. That ruling has not survived the House of Lords 
decision in Kuddas v Chief Constable of Leicestershire.30 It follows therefore that unlike 
aggravated damages, exemplary damages can be awarded in cases of intentional and non-
intentional torts, although it would be a rare case brought in negligence alone which would 
satisfy the test. They are more likely to be awarded in cases of malicious prosecution, false 
imprisonment and assault and battery. However like aggravated damages, they must be 
specifically pleaded.31 
 
We will take these two different kinds of case in turn as either (and sometimes both) may apply 
to abuse claims. 
(1) Oppressive, arbitrary or unconstitutional conduct 
This has also been defined by Bingham MR in AB v South West Water32 as “a gross misuse of 
power, involving tortious conduct, by agents of the government.”  
 
An important point to note for us as child abuse lawyers is that the three descriptions of conduct 
are to be read disjunctively.33 The House of Lords in Broome34 said that “servants of 
government” should be “widely construed” to include anyone exercising governmental power. 
We know that a water company, set up under statute to supply water for a profit does not 
discharge governmental functions, nor does it act as an instrument or agent of the government 
(AB v South West Water35). The fact that in some situations such a body could be judicially 
reviewed is “unhelpful” (Bingham MR) and the public law test is not the same.  
 
As the authorities will show, we know that exemplary damages can be awarded against police 
and prison officers. Should they not be claimed in appropriate cases involving social workers, 
youth workers on the local authority pay-roll and, for that matter, teachers in state schools? I 
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can find no authorities on this either way. Exemplary damages have however been awarded in 
cases of wrongful sex and racial discrimination against public employers36. 
 
(2) Calculated to make a profit which exceeds the compensatory award 
“Profit” can be extended as a definition “beyond money making” in the strict sense (said Lord 
Devlin in Rookes) to include a case where the defendant seeks to make a gain by committing 
the wrong. “Calculated” is where the defendant cynically pursues a course of conduct knowing it 
to be wrong, or reckless as to whether it is wrong or not, because the advantages to him of 
going ahead, outweigh the risk involved. Profits made in the usual course of business per se are 
insufficient to bring them into this category, but there again they are “not intended to be limited 
to the kind of mathematical calculations to be found on a balance sheet”37. Think how this can 
apply to your cases: defendants who have made money out of prostituting your client, or selling 
or exchanging pictures of them would definitely be covered here.  
 
What about the head teacher or governors of a private school who cover up child abuse to 
prevent a scandal, and ultimately save a loss in fee income? Catnic Components Ltd v Hill38 is 
authority for the proposition that the actions of a defendant in seeking to save himself the loss 
he would otherwise suffer if he refrained from committing the tort would bring him within the 
scope of the rule.  
 
There is also authority (from Lord Diplock in Broome again) that an award of exemplary 
damages should not be restricted to the actual financial gain made; they exist to teach the 
wrong-doer that “tort does not pay”.  
 
The risk of ‘over punishment’ 
Like aggravated damages, exemplary damages are discretionary, even if a case satisfies one of 
the tests.39 Indeed there may be a conflict – or a risk of ‘over punishment’ - if the criminal law, or 
some other regulatory sanction, has been invoked against the tortfeasor prior to the 
compensation claim being considered. In Archer v Brown40, Pain J felt that any previous 
punishment under the law in different proceedings would be a matter going to the court’s 
discretion as to whether to award aggravated damages. The Court of Appeal, in declining to 
award exemplary damages in AB v South West Water, referred to the fact that the defendant 
had been convicted and fined for polluting a water supply. However in Ashgar v Ahmed41 the 
Court of Appeal upheld an award of exemplary damages in a case where the claimant had been 
unlawfully and forcefully evicted from his home by his landlord. Even though the landlord was in 
prison for what he had done, there was “a great deal more to the outrageous conduct which 
followed the eviction which justified the judge’s finding”. 
 
How to calculate awards of exemplary damages 
There has been much more guidance from the courts as to the proper method of calculating 
exemplary damages, mainly because many of the reported cases involve jury awards, following 
cases of wrongful arrest and false imprisonment against the police. Lord Devlin in Rookes 
pleaded for “moderation and restraint” when making any award. Judges do seem to have taken 
this to heart! 
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Where two or more tortfeasors are sued together, and they are jointly and severally liable for the 
damages award, the level of exemplary damages should be fixed to that which is necessary to 
punish the defendant who bears the least responsibility for the tort.42 This may be relevant in 
abuse cases where you are suing the abuser directly as well as their employer or associate 
abusers. The court will be particularly concerned with unfairness in punishing the least liable 
tortfeasor with an award of exemplary damages, as he may be unable to reclaim this as against 
the other tortfeasor(s) by way of a contribution or indemnity, due to their impecuniosity. 
In addition, with multiple claimants, only one award is appropriate and later aggregated between 
all claimants, although if the conduct has affected more than one claimant then that is likely to 
be taken into account in the size of the award.  Again detailed guidance on this is given in 
Broome v Cassell. This of course assumes that all claimants are represented in the same 
action. We know that that does not always happen in our cases. There is no guidance about 
what happens in that situation, save that the Law Commission opines that “the first past the post 
takes all” and once exemplary damages are awarded for a wrong, such an award cannot be 
claimed by claimants in subsequent litigation.43 
 
Relevant cases in which aggravated damages have been awarded 
Huckle v Money (1763)44 - The appeal court refused to upset an award of £300 awarded to a 
plaintiff who had been falsely imprisoned for 6 hours, even though whilst he was incarcerated 
the defendant “had used him very civilly by treating him with beef steaks and beer”. So in this 
case it was merely the wrongful arrest and imprisonment by the defendant (a servant of the 
government) which was sufficient in itself to justify an exemplary damages award, confirming 
indeed that the three examples of bad conduct in the test can be mutually exclusive. Having 
applied a retail prices index calculation to this sum, this would be worth £38,360 in today’s 
money45. The size of such an award for such a wrong (6 hours unlawful detention) has not been 
matched as far as I can make out in more recent cases! 
 
Most exemplary damages cases involve false imprisonment claims against the police, and we 
will be discussing those in the context of our next section on vicarious liability. However also of 
note is a case I have already mentioned: 
 
AT & others v Dulgheiru (2009): This was the case where the defendants had trafficked four 
women from Moldovia and forced them into prostitution to “pay their bond” for getting them to 
the country. As well as general damages and aggravated damages, Treacy J awarded the 
claimants exemplary damages because the defendants had acted without any regard for the 
claimants’ rights with a view to making profits beyond anything that could be subsequently 
recovered from them by way of the legal process. The sums so far awarded were insufficient to 
show the defendants that their misdeeds did not pay, not did the amount of compensation 
awarded by way of general and aggravated damages properly mark the court’s disapproval of 
their outrageous conduct. He awarded £15,000 each to the claimants (so £60,000 aggregated), 
having had regard to the price charged by the defendants for the women’s services, and the 
amount of the “bond” that each had been required to repay.   
 
Also consider the recent case of Tanseem v Morley (2013)46, where defendant insurers in a 
road traffic accident case, which was subsequently found to be ‘crash for cash’ fraudulent, were 
awarded exemplary damages against the fraudsters. The judge felt that both the first and 
second categories of the test in Rookes v Barnard had been established. It was further noted 
that the police were (for some reason) not going to prosecute. She awarded figures of between 
£1,000 and £2,000 as against each fraudster/ defendant. 
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 Vicarious liability 
A common response to a claim for aggravated and/or exemplary damages against an 
institutional defendant is that they cannot be recovered where the claim is brought against them 
in vicarious liability. That however is just nonsense and should be swiftly rebuffed. 
Vicarious liability is a doctrine of strict liability which is foisted on a defendant merely by virtue of 
his relationship with the tortfeasor – i.e. by virtue of the tortfeasor being the employee, servant 
or agent of the defendant, (or now by being in a relationship akin to employment with the 
defendant47) and by carrying out the tort in a way closely connected to his job.48 Once a 
claimant proves the employment relationship and the close connection, vicarious liability is 
established. This means that the defendant steps into the shoes of the tortfeasor for the 
purpose of the claim. Any damages which could be awarded against the tortfeasor directly 
should fall to be paid by the employer. Certainly that was the view of the Law Commission when 
it reviewed this area of the law in 1997.49 
 
In Racz v The Home Office50 the claimant brought an action in tort alleging ill treatment by 
prison officers. The question to be decided in that case was whether the Home Office was 
vicariously liable for the prison officers’ actions on the facts which would give rise to a claim in 
misfeasance. The claimant claimed compensatory damages and exemplary damages and 
neither the Court of Appeal nor the House of Lords suggest that the doctrine of vicarious liability 
should not apply to both. 
 
Vicarious liability is also a statutory remedy in certain cases. Section 2 (1) (a) of the Crown 
Proceedings Act 1947 declares that the Crown will be liable for the tortious conduct of its 
servants or agents. The Police Act 1966 at section 88 states: 
 
“The chief officer of police for a police area shall be liable in respect of torts committed by his 
constables under his direction and control in the performance of their functions in like manner as 
a master is liable in respect of torts committed in the course of his employment and accordingly 
shall in respect of any such tort be treated for all purposes as a joint tortfeasor”. 
 
It could be argued by defendants that these statutory rights go beyond common law vicarious 
liability and put Government and Chief Constables on a different level to other employers, but all 
those statutes are doing is re-stating the common law. It is however pursuant to section 88 of 
the Police Act that most of the awards of exemplary damages are made. As such cases can be 
seen as akin to child abuse cases (involving issues of trespass to the person) it is worth 
examining them. 
 
In Thompson v Commissioner of Police for the Metropolis51 the Court of Appeal laid down some 
detailed guidelines for assessing awards of exemplary damages which, in actions against the 
police, were often awarded by juries and were subject to reduction on appeal. In giving its 
judgment, the court did comment that exemplary damages should not be subject to the 
wrongdoing constable’s means as a way of limiting the award. Equally it was felt that exemplary 
damages should not be a windfall to the claimant, especially where those damages were being 
paid out of public funds.  
 
In Makanjuola v Metropolitan Police Commissioner52 the claimant was sexually assaulted by a 
police officer who had threatened to make a report which was likely to lead to her deportation if 
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she did not comply with his demands. Whilst exemplary damages were awarded, it was felt that 
the officer was not acting in the course of his employment and so it was only the officer, rather 
than his employer, who was liable to pay them. Arguably this case would be decided differently 
today, as it pre-dates Lister and the refinement of the doctrine of vicarious liability by way of the 
close connection test.   
 
So more recently in Rowlands v Chief Constable of Merseyside Police53 a police officer was 
found to have wrongly restrained, handcuffed and imprisoned the claimant and given false 
evidence against her to secure a conviction. £6,000 in aggravated damages and £7,500 in 
exemplary damages were awarded against the Chief Constable.      
 
The case for reform 
The Law Commission in its 1997 paper54 highlighted the need for reform of both aggravated and 
exemplary damages which it felt had become so confusing. Why shouldn’t aggravated damages 
apply to negligence and breach of contract cases? It was noted that exemplary damages have 
been said to be an “anomalous” civil remedy55 and the power to award them “cries out for 
Parliamentary intervention”56. However when the Department for Constitutional Affairs published 
its own consultation paper on damages in 200757 it felt that exemplary damages should not be 
extended beyond the limited class of case in which it is currently available, and aggravated 
damages also should remain as a compensatory remedy in its present form, within its current 
narrow remit. There was no appetite for change.  
 
In responding to the Law Commission’s request for reforming ideas in 2013, APIL pointed out 
that the law relating to exemplary damages is “unprincipled and inconsistent”58. It called for 
more routine application of these awards in cases involving the health and safety of employees: 
where an employer can be shown to have operated without due regard for the health and safety 
of his employees in order to turn a bigger profit, exemplary damages should be awarded 
routinely. It was noted that the criminal law leaves a gap in such cases, with the HSE lacking the 
resources to prosecute all but the most outrageous and serious breaches of the criminal code. 
Whilst I accept that both aggravated and exemplary damages should have wider application, 
and would benefit from reform, I hope I have illustrated that they can be properly claimed in 
many of the abuse cases we deal with, and I recommend we all do so to enhance the awards 
we can secure for our most deserving clients. 
 
© Jonathan Wheeler, Bolt Burdon Kemp 
7th June 2014 
Contact Jonathan on 020 7288 4837 or at jonathanwheeler@boltburdonkemp.co.uk 
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THE ASSOCIATION OF CHILD ABUSE LAWYERS 
 
 
The Association of Child Abuse Lawyers (ACAL) provides practical support for survivors and professionals working 
in the field of abuse. Formed 14 years ago, ACAL maintains a telephone help line and web site presence to sign-
post survivors of abuse to lawyers who have the expertise and experience to assist them in obtaining the redress to 
which they are entitled. ACAL also campaigns in this area, and provides training, a mentoring service for members, 
access to data bases and an information exchange to members to assist them in their work. ACAL’s membership is 
made up of solicitors, barristers, psychiatrists and social work experts who are all specialists in this field. 
 
Student Member 

 Cost: £40.00 

 Benefits: Website, AGM, Workshop, Newsletter 
 
Non-practicing member, e.g. Experts 

 Cost: £85.00 

 Benefits:  Website, AGM, Workshop, Newsletter 
 
 Barrister Member 

 Cost: £85.00 

 Benefits:  Website, AGM, Workshop, Newsletter, Database, Experts Register 
 
Sole Practitioner Member 

 Cost: £85.00 

 Benefits:  Website, AGM, Workshop (3 CPA Hours), Newsletter, Database, Experts Register 
 
Small Firm (5 partners or under) Practitioner Member 

 Cost: £100.00 

 Benefits:  Website, AGM, Workshop (3 CPA Hours), Newsletter, Database, Experts Register 
 
Other Practitioner Members 

 Cost: £150.00 

 Benefits:  Website, AGM, Workshop (3 CPA Hours), Newsletter, Database, Experts Register 

  
Phone:  020 8390 4701 
ACAL website:   www.childabuselawyers.com 
E-mail:  info@childabuselawyers.com 

 
 
Disclaimer 

This material may not be reproduced in any form without the prior permission of ACAL. 
The material cannot stand on its own and is not intended to be relied upon for giving advice in specific cases. 
 
ACAL cannot give advice on the law in relation to particular cases. 
 
To the extent permitted by law, ACAL will not be liable by reason of breach of contract, negligence, or otherwise for 
any loss of consequential loss occasioned to any person acting omitting to act or refraining from acting in reliance 
upon the material arising from or connected with any error or omission in the material. 
 
Consequential loss shall be deemed to include, but is not limited to, any loss of profits or anticipated profits, 
damage to reputation, or goodwill, loss of business or anticipated business, damages, costs, expenses incurred or 
payable to any third party or any other indirect or consequential losses. 


